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RECOMMENDED DECISION AND ORDER

I. Jurisdiction

! Attorney Justice entered his appearance in this matter on February 28, 2000 after the
Complainants terminated their relationship with their former lead counsel, Attorney Edward A.
Slavin, Jr., in January 2000. Administrative Law Judge Exhibits 66-70. Withdrawal of the
Complainants former co-counsel, Attorney Jacqueline O. Kittrell, was approved by order issued
on June 13, 2000. Administrative Law Judge Exhibit 36. A third attorney, Lori A. Tetrault, Esq.,
who had previously entered an appearance as co-counsel with Attorneys Slavin and Kittrell,
never formally requested to withdraw but has not participated in the proceeding. Subsequent to
his termination as the Complainants counsel, Attorney Slavin’s request to be retained on the
service list in this matter was granted by the Court. Administrative Law Judge Exhibit 31.



This matter arises under of 29 C.F.R. Part 24 which implements the employee protection

provisions of the Safe Drinking Water A(LBWDA”), 42 U.S.C. 300j-9(i); Water Pollution Control
Act ("WPCA”), 33 U.S.C. 1367; the Toxic Substances Control Act (“*TSCA”), 15U.S.C. 2622; the
Solid Waste Disposal Act (“SWDA”), 42 U.S.C. 6971; Clean Air Act (“CAA"), 42U.S.C. 7622; the
Energy Reorganization Act of 1974 (“ERA”), 42 U.S.C. 5851; and the Comprehensive
Environmental Response, Compensation and Liability Act of 1980 (*CERCLA"), 42 U.S.C. 9610.
The matter is before the undersigned Administrative Law Judge pursuant to the Complainants
request for ahearing. 29 C.F.R. §24.4(d).

[I. Background and Procedural History

The current cases represent the second round in a series of complaints filed by a group of
employees at the Department of Energy (“DOE”) Oak Ridge Operations Office (“ORO”) in Oak
Ridge, Tennessee against DOE, ORO, individual ORO managers and DOE's Office of Inspector
General (“OIG”), aleging that the complainant employees have been discriminated against in
retaliation for their engaging in whistleblower activities protected by various federal environmental
laws. Asthereisalong history of animosity and litigation involving these parties, some discussion
of the background giving rise to the current complaintsisin order.

A. The Parties

OROisresponsiblefor carrying out various DOE nuclear activities, including uraniumstorage
and the assembly and disassembly of thermonuclear weapons and weapons components. ORO and
DOE will be collectively referred to herein asthe“Respondent” since ORO, asasubdivision of DOE
issubsumed in its parent agency and may not be held independently liable. Varnadore v. Oak Ridge
National Laboratory, USDOL/OALJ Reporter (HTML), OALJ Nos. 1992-CAA-2 and 5, 1993-
CAA-1, 1994-CAA-2 and 3, 1995-ERA-1 (ARB June 14, 1996) at n.37, aff’ d sub nom Varnadore
v. Secretary of Labor, 141F.3d 625 (6th Cir. 1998).

The Complainants are current or former ORO personnel security analysts who worked in the
Personnel Clearance and Assurance Branch which was formerly headed by Patricia Howse-Smith,
BranchChief for Personnel Security. ORO’s personnel security system is an important component
in protecting and maintaining nuclear materials free from harm. Johnson v. Oak Ridge Operations
Office, USDOL/OALJReporter (HTML), ARB No. 97-057, OALJNos. 1995-CAA-20, 21 and 22
(ARB September 30, 1999) (“ ORO I").

B. The Prior Complaints

The first round of complaints, which were the subjecdBO I, were filed in April 1995 by
Virginia Johnson, Kenneth W. Warden and Dennis McQuade, who alleged that ORO, the DOE
Inspector General, and Ms. Howse-Smith had retaliated against them for engaging in whistleblower
activities protected by the CAA, CERCLA, ERA, SDWA, SWDA and the TSCA. Specifically, the
Complainants alleged that they were retaliated against because they expressed concerns to the OIG
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and to congressional and FBI investigators that questionable individuals, including convicted felons,
drug dealers and abusers, and persons with psychological problems, had their national security
clearances granted or renewed in contravention of DOE personnel security regulations under Ms.
Howse-Smith’ ssupervision of the ORO personnel security operation. The Complainantsalleged that

they had raised concerns about organized criminal activity, including gambling, drugs and
prostitution, and government contract fraud.

After an investigation, the Department of Labor’s Wage and Hour Division? dismissed the
complaints on the grounds that DOE was not a covered employer under the ERA, and that the
complaints were untimely under the remaining statutes. The Complainants requested a hearing, and
the matter was assigned to Administrative Law Judge Edith Barnett. On ORO’s motion to dismiss,
Judge Barnett ruled that the complaints under the ERA and TSCA were barred by sovereign
immunity and ordered the Complainants to file supplemental submissions containing specific
allegationsof protected activitiesunder the CAA, SDWA, SWDA and CERCLA. TheComplainants
responded to Judge Barnett’s order by essentially asserting that their expression of concern over
issuance of security clearances to unsuitable persons is protected under the environmenta
whistleblower laws because these unsuitable persons, through their work assignments in close
proximity to bomb-grade uranium, radiation and toxic materials, posed a danger of environmental
releases, spills, accidentsand radiation exposure. Judge Barnett thenissued arecommended decision
and order in which she held that: (1) the Complainants' alegations of specific protected activities
merely illustrated their concerns about the improper retention or granting of security clearancesand
therefore were not protected activitiesunder the CAA, SDWA, SWDA, or CERCLA; (2) Johnson's
complaint was untimely, but Warden's and M cQuade's complaints were timely; and (3) claims could
not be brought against Ms. Howse-Smith and the DOE I nspector General asindividuals becausethey
were not the Complainants employers.

Upon review, the Administrative Review Boar@'ARB”) affirmed. The Board held that
Judge Barnett had correctly dismissed thecomplaintsbrought under the ERA and TSCA on sovereign
immunity grounds, relying on the Secretary’s decisonsin Teles v. DOEUSDOL/OALJ Reporter
(HTML), OALJCaseNo. 1994-ERA-22 (August 7, 1995) and Stephenson v. NASASDOL/OALJ
Reporter (HTML), OALJ Case No. 1994-TSC-5 (July 3, 1995). ORO lat 7-8. The ARB aso
concurred with Judge Barnett’ sdetermination onthe meritsthat the Complainants' security clearance
concernswerenot protected under the CAA, SDWA, SWDA, or CERCLA because nothing inthose
statutes relates to security clearance operations at places of employment. Thus, the ARB held, in
agreement with Judge Barnett, that the Complainants security concernswere unrelated to potential
violations of the CAA, SDWA, SWDA, or CERCLA and, therefore, such concerns were not
grounded in reasonably perceived violationsof those statutes. I1d. a 8-9. The ARB additionally held

2 Prior to March 11, 1998, investigation of environmental whistleblower complaints under
29 C.F.R. Part 24 was the responsibility of the Wage and Hour Division. The regulations were
amended effective March 11, 1998 to providégr alia, that investigations would be conducted
by the Assistant Secretary for Occupational Safety and Health. 63 Fed. Reg. 6621 (February 9,
1998).
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that the Complainants' argument that people who have something questionable in their background
are, for that reason]ikely to engage in behavior at work which will endanger the environment
amounted to “rank speculation of the sort that cannot support a claim of protected activity.” Id. at
9, noting that the Complainants had not asserted that any of the persons who improperly granted
security clearances had ever harmed or threatened to harm the environment. Accordingly, the ARB
dismissed the complaints.

C. The Current Complaints

Whiletheir initial complaintsin ORO Iwere pending before Judge Barnett, Johnson, Warden
and McQuade filed additional complaints dated October 13, 1995, November 13, 1995, January 3,
1996, May 9, 1996, July 22, 1996, October 1, 1996, November 5, 1996, December 16, 1996, March
28, 1997, April 10, 1997 and June 13, 1997, aleging further instances of retaliation and that they had
been subjected to ahostilework environment becausethey had filed their original complaints.® ALJX
1A-1E, 1G-1J, 2, 3, 4. OnMay 23, 1996, Byrumfiled acomplaint, alleging that he also has suffered
a hostile work environment because of his support of Johnson, Warden and McQuade. ALJX 1F.
The new complaints were considered by the Wage and Hour Division, and in determination letters
issued to the Complainants and their counsel on January 28, 1999, the Division's Assistant District
Director found that the complaints did not warrant further investigation. ALJX 5-8.° Initially, the
Assistant District Director determined that DOE was not an employer subject to the ERA and TSCA
and that the complaints were not actionable against the DOE Inspector General and the individual
respondents because of the absence of an employment relationship between these parties and the
Complainants. Id. at 1. Finaly, the Assistant District Director determined that the Complainants had
not established a prima facie case warranting investigation because (1) there was no clear link
between any of the issues raised by the complaints and negative environmental impact and (2) the
filing of prior complaints under the environmental statutes did not constitute protected activity
because the prior complaints had been dismissed based on afinding that the Complainants' activities
were not protected. Id. at 2. By letter dated February 5, 1999, the Complainants then counsel
requested that the complaints be consolidated for a hearing before the Office of Administrative Law

® The new complaints were filed against DOE, ORO, the DOE Inspector General and five
individuals, Patricia Howse-Smith, Rufus Smith, Dan Wilken, Jennifer Fowler and Ivan Boatner,
and alleged violations of the CAA, CERCLA, ERA, TSCA SWDA and SDWA .

* The documentary evidence of record will be referred to as “ALJX” for jurisdictional and
procedural documents admitted by the administrative law judge, “CX” for documents offered by
the Complainants, “RX” for documents offered by Respondent. Citations to the hearing transcript
will be designated “TR.”

®> The Wage and Hour Division’s determination letters did not address the last three
complaints filed on March 28, 1997, April 10, 1997 and June 13, 1997 as they were filed after
responsibility for investigations under the employee protection provisions of the Federal
environmental statutes was transferred to OSHA. ALJX 5-8.
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Judges. ALJX 9. The Complainants request for consolidation of their cases was granted, and a
hearing was scheduled for the week of June 7, 1999. ALJX 10-14.

Intheir letter requesting aformal hearing, the Complainants also moved for partial summary
judgement on three issues: (1) that the DOE has no defense of sovereign immunity under the CAA,
CERCLA, SWDA and SDWA,; (2) that the complaints were all timely filed under the applicable
limitation periods; and (3) that each complaint properly alleges retaliation for protected activity in
filing, prosecuting and helping to prosecute a DOL whistleblower action. ALJX 41. DOE initialy
responded in opposition on February 18, 1999, urging that the motions be denied as unsupported by
any cited authority, premature and/or too vague to be capable of response. DOE aso cross-moved,
pursuant to F.R.C.P. 12(e), for a more definite statement with regard to the nature of the
Complainants' alleged protected activity. ALJX 78. By order issued on February 24, 1999, |
deferred ruling on the Complainants motion for partial summary judgement, and | ordered (1) the
Complainants to file a specific description for each Complainant of the activities engaged in which
were alleged to be protected and (2) the Respondents to file a statement of all factual allegations
being contested and all legal defenses being asserted. ALJX 15. Pursuant to this order, the
Complainantsfiled a“First Environmental Protected Activity Summary” which had been previously
filed with Judge Barnett in ORO land a“Second Summary of Environmental Protected Activity.”
ALJX 39, 40. The Respondentsanswered by filing amotion for summary dismissal, contending: (1)
that the individual Respondents and the DOE I nspector General must be dismissed because thereis
or wasno employment relationship between the Complainantsand any of these Respondents; (2) that
the Complainants have not engaged in protected activity; (3) that the complaintswould constitute an
improper creation of jurisdiction; and (4) that the Complainantshad not established aprima faciecase
of discrimination under the environmental whistleblower statutes because they had not alleged or
demonstrated that the Respondents took any tangible adverse action against them. ALJX 81.
Alternatively, DOE urged that the complaints filed by McQuade on January 3, 1996 and December
16, 1996 should be dismissed on res judicatagrounds because the issues raised in the January 16,
1996 complaint (alleged retaliatory security clearance investigation and psychiatric evaluation) were
litigated before Judge Barnett in ORO L, and because the issues raised in the December 16, 1996
complaint (alleged failure to give McQuade meaningful work giving him an unsatisfactory
performance rating, denying him representation at a grievance meeting and obtaining approval for
these actions at the highest levels of DOE), including the termination of McQuade' s employment,
were previoudly litigated in an administrative proceeding before the Merit Systems Protection Board
(“MSPB”). Id. at 15-16, 20 n.5; ALJX 82.

On April 29, 1999, | issued an order which granted in part and denied in part the parties
motionsfor summary disposition. ALJX 19. The Complainants’ motion for summary judgement on
the issues of sovereign immunity and timeliness was granted since the Respondents asserted no
defense on either ground. 1d. at 3.° Summary judgement was also granted in favor of Johnson,

® Unlike ORO Iwhere the ARB affirmed Judge Barnett’s holding that complaints brought
against DOE under the ERA and TSCA were barred by the doctrine of sovereign immunity, the
Complainants motion for partial summary decision alleged proper jurisdiction under the CAA,
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McQuade and Warden on the issue of protected activity since | found that they had engaged in
activity protected by 29 C.F.R. 824.2(b) when they filed and prosecuted their April 1995
environmental whistleblower complaints, notwithstanding the fact that those complaints were
ultimately dismissed, and since DOE had not alleged specific facts showing that there is a genuine
issue of fact requiring a hearing on thisissue. Id. at 9.” However, summary judgement with respect
to Byrum on the issue of protected activity was denied because the record was not clear regarding
the nature of his assistance to the other Complainants in the filing and prosecution of the ORO |
complaints, and DOE’ smotion for summary dismissal of Byrum’'scomplaint wasalso denied because
the motion was predicated on the rejected argument that activities undertaken in furtherance of the
ORO | complaints are not protected. Id. at n.7. DOE’s motion to dismiss the DOE Inspector
General and the individual respondents was granted based on the absence of any employment
relationship, but its motion for summary dismissal for lack of any tangible adverse action was denied
based on Varnadore v. Oak Ridge National LaboratptySDOL/OALJ Reporter (HTML), OALJ
No. 1992-CAA-2 (Sec’'y January 26, 1996) at 47-48 (finding the “abusive and hostile work
environment” concept of discrimination developedin Title VII casesand approved by the Supreme
Court in Meritor SavingBank,FSBv. Vinson,477 U.S. 57 (1986) and Harris v. Forklift Systems,
Inc., 510 U.S. 17 (1993) to be equally applicable to environmental whistleblower discrimination
cases, and holding that tangible job detriment is not a prerequisite to proof of unlawful discrimination

CERCLA, SDWA and SWDA. It is noted that the Secretary of Labor has held that the Congress,
in enacting the CAA, CERCLA, SDWA and SWDA, waived the federal government’s sovereign

immunity from suit. See Jenkins v. U.S. Environmental Protection AgenSpOL/OALJ

Reporter (HTML), OALJNo. 1992-CAA-6 (Sec'y May 18, 1994) at 1-5. Sinceit isclear that the
Complainants may not assert claims against the Respondent under the ERA and TSCA, | have

treated their motion for summary decision as also amending their complaints to delete the

allegations that the Respondent violated the ERA and TSCA.

"1 aso found that Judge Barnett’s recommended decision and order in ORO |congtitutes
ajudgement on the merits for res judicatapurposes and precludes relitigation of the issues
decided therein regarding whether the Complainants’ activities, which are detailed in their First
Summary of Environmental Protected Activity, are protected. ALJX 19 at 9, citingBillings v.
Tennessee Valley AuthoritpALJI No. 1991-ERA-12 (ARB June 26, 1996), dip op. at 8. In
view of thisfinding, | found no merit to DOE’s argument that complaints in this matter must be
dismissed to prevent the Complainants from improperly creating Department of Labor
jurisdiction over matters which have no rational relationship to the environmental statutes. In
this regard, | stated that jurisdiction will not be asserted over any national security complaint
but rather over the issue of whether the Complainants were subjected to unlawful
discrimination or retaliation because they commenced proceedings under the employee
protection provisions, because they testified, participated or assisted in such proceedings,
and/or because they otherwise engaged in activities which are protected under the
environmental statutedd. at 9-10.



based on retaliatoryharassmenwhich creates an abusive or hostile work environmelot)at 13-
15. Finally, | found thates judicatabarred relitigation oM cQuade’ sallegation in his January 3,
1996 complaint that he was discriminatorily subjected to a security clearance interview and
psychiatric examination asthisissue had been previoudly litigated before and adjudicated by Judge
Barnett, but | rejected DOE’ s claim that resjudicataappliesto the allegation in the December 16,
1996 complaint concerning the unsatisfactory performance rating becauseit did not appear from a
review of the MSPB Administrative Judge' sinitial decision that the issue presented in the instant
proceeding (i.e., whether the unsatisfactory rating wasgiven to McQuadein retaliation for protected
activitiesunder theenvironmental whistleblower protection statutes) waslitigated beforetheM SPB.
Id. at 14-15.®

Following issuance of the order on the parties motions, the hearing was continued several
times, primarily dueto the pendency of pre-hearing discovery issueswhichwereaddressed at |ength
in an order issued on September 24, 1999. ALJX 23. After additional continuances were granted
as a result of the Complainants' change of counsel, the matter came to be heard in Knoxuville,
Tennessee over a four-day period from July 18-21, 2000, at which time all parties were afforded an
opportunity to present evidence and argumértte Complainants appeared represented by counsel,
and an appearance was made by counsel on behalf of the Respondent. Testimony was elicited at the
hearing from 23 witnesses, and documentary evidence was admitted as ALJX 1-A through 1-J, 2
through 4, and 5 through 91; CX 1-39; RX 1- 40. TR 24-25, 27, 3be Respondent offered one
additional exhibit during the hearing, RX 41. Aruling on this exhibit inadvertently was not made, and

8 Although not relied upon in the April 29, 1999 order, it is noted¢kgudicatacould
not have been applied to bar litigation of McQuade’ s December 16, 1996 complaint because the
initial decision was pending MSPB review at the time that the Respondent’s motion for summary
dismissal wasfiled. See Agosto v. Consolidated Edison Co. of New York,US2XOL/OALJ
Reporter (HTML), ARB Nos. 98-007 and 98-152, OALJNos. 1996-ERA-2 and 1997-ERA-54
(ARB July 27, 1999) at 7, citing Gelb v. Royal Globe Ins. G&98 F.2d 38, 44 (2d Cir. 1986),
cert. denied480 U.S. 948 (1987).

° The hearing had been scheduled to convene on Monday, July 17, 2000. However, that
day had to be canceled when the Administrative Law Judge' s arrival in Knoxville was
substantially delayed due to inclement weather. Although this last-minute cancellation wreaked
havoc on the parties plans for the appearance of witnesses, both counsel exhibited a
commendable degree of professionalism and cooperation in making the adjustments necessary to
complete the hearing in four days.

19 Counsdl to the Complainants had objected to the authenticity of the Respondent’s
proposed exhibit RX 39 prior to the hearing, ALJX 77, but this objection was withdrawn at the
hearing after the Respondent amended the proposed exhibit. TR 29. There remain, however,
other issues with respect to this exhibit which will be addressed below.
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RX 41 is now hereby admitted, noting the absence of any objection by the Complainants.** During
the hearing, the Complainants' motion to amend their complaints to allege that the Respondent’s
conduct with respect to proposed DOE Exhibit 39 constitutes spoliation of evidence and further
retaliation against the Complainants for their protected activity was allowed, and the following
matterswere taken under advisement: (1) the Complainants motion for default judgement based on
alleged spoliation of evidence and their motion for adverse inferences in regard to the testimony of
Donat St. Pierre for violation of a sequestration order; and (2) the Respondent’s motion for
reconsideration of the prior denial of itsmotion for summary dismissal of the allegations arising from
theunsatisfactory rating issued to McQuade and hisremoval fromemployment. Regarding thislatter
issue, the parties were advised that in the event that summary dismissal of this allegation was denied
onreconsideration, therecord would bereopened for thelimited purpose of allowing the Respondent
an opportunity to offer evidence in response to this allegation. At the close of the hearing, the
following time frames were established: August 21, 2000 for offers of any additional evidence;
September 5, 2000 for any objections to post-hearing evidence offered; and October 6, 2000 for
submission of closing argument and proposed findings of fact. TR 1825-26. By order issued on July
28, 2000, the Respondent’s counsel was allowed until August 21, 2000 to submit an affidavit in
response to the Complainants' motion for sanctions relating to Respondent’ s Exhibit RX 39. This
order also extended the deadline for submission of closing argument and proposed findings of fact
to October 26, 2000.

Within the time frames established at the close of the hearing, the Complainants offered
additional evidence as CX 40-47, to which the Respondent hasraised no objection. Accordingly, CX
40-47 have been received in evidence. Pursuant to the July 28, 2000 order, counsel to the
Respondent timely submitted his declaration concerning the circumstances surrounding the
submission of proposed DOE Exhibit 39. On September 11, 2000, the Complainants moved to
amend Warden’'s complaint to alege his non-selection for ajob as a personnel security specialist as
further evidence of post-complaint retaliation, stating that no new evidence, aside from the fact of
Warden's non-selection, would be offered.’* As an dternative to their motion, the Complainants
stated that anew complaint concerning the non-selection had been filed with OSHA.. By order issued

1 Respondent’ s Exhibit RX 41 is a copy of a decision issued by Administrative Law Judge
William B. Devaney in U.S. Department of Energy and Office of Professional Employees
International Union, Local 268Case No. CH-CA-90297 (April 24, 2000) which involved a
complaint of alleging that DOE engaged in unfair labor practicesin violation of 5 U.S.C.
§7116(a)(1) and (2) when it suspended an ORO employee who was the Union’s Shop Chairman.

12 Prior to the hearing, the Complainants unopposed motion to amend Byrum's complaint
to include an allegation that a proposed transfer in March 2000 was a further act of retaliation for
Byrum'’s protected activity was granted by order issued on April 13, 2000, ALJX 33, and on May
18, 2000, the parties joint motion was granted to further amend Byrum's complaint to include an
allegation raised in a July 28, 1999 complaint filed with OSHA that he had been verbally
reprimanded on June 28, 1999 in retaliation for his protected activities. ALJX 35.
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on October 4, 2000, tligmplainants motion was denied based on my determination that allowance
of the amendment would deprive the Respondent of due process by denying it any opportunity for
ahearing on the allegation that Warden's non-selection was retaliatory. On October 17, 2000, the
Complainants requested permission to file a reply brief, and on October 23, 2000, they requested
clarification as to whether their counsel could (1) withhold a brief on the issue of McQuade's
damages until after completion of any further proceedings and (2) withhold his application for fees
until after completion of any further proceedings. By order issued on October 30, 2000, the parties
were advised that in the event that the record were to be reopened, both parties would allowed an
opportunity to submit written argument addressing the issue of McQuade's termination and that
counsel to the Complainants could withhold filing his fee application pending a ruling on the
Respondent’s motion for summary dismissal and completion of any subsequent proceedings, if
warranted. In addition, the Complainants unopposed request to file areply brief was granted.

The partiestimely submitted their closing arguments, and the Complainantstimely submitted
their reply brief. The record is now closed. Upon consideration of the entire record, including the
argumentsadvanced by the parties, | concludethat issuesrelating to McQuade sunsatisfactory rating
and removal are barred on issue preclusion grounds by the prior adjudication beforethe MSPB. As
to the Complainants' remaining allegations, | concludethat they have established that the Respondent
engaged in acts prohibited by 29 C.F.R. 824.2(b) and thereby violated the employee protection
provisions of the CAA, CERCLA, SDWA and SWDA by creating an abusive and hostile work
environment in retaliation for the Complainants' protected activities in commencing the complaint
proceedings in ORO | testifying in such proceedings, or assisting or participating in such
proceedings. Inview of these conclusions, | will not reopen the record for hearing the Respondent’ s
evidence on the allegations found barred by issue preclusion, and | grant the Complainants’ counsel
leave to file an application for fees and expenses which will be addressed in a supplemental
recommended decisionand order. Sed_ederhaus v. Donald Paschen & Midwest Inspection Service,
Ltd., USDOL/OALJReporter (HTML), OALJNo. 1991-ERA-13 (Sec’y October 26, 1992) 14-15.
My findings of fact and conclusions of law are set forth below.

[11. Findingsof Fact and Conclusions of Law
A. The Complaints

Intotal, the Complainantshavefiled 15 complaintsalleging acts of post-complaint retaliation.
One of these complaints, which was filed on January 3, 1996 alleging retaliation against McQuade
by subjecting him to a security clearance interview on December 5, 1995 and by requesting that he
submit to a psychiatric evaluation, ALJX 1D, is barred by resjudicatafrom consideratiorherein
basedon my prior ruling thatthis allegationwaspreviouslylitigated before and adjudicated by
Judge Barnett. ALJX 19The complaints currently before me are as follows:



(1) August 24, 1995 alleging retaliation against McQuade by sending him a threatening
letter dated August 17, 1995 (ALJX 1A);

(2) October 13, 1995 — alleging retaliation against M cQuade by sending a psychiatric report
to McQuade' searlier complaint to McQuade' sthen counsel onor about September 15, 1995 through
a hotel facsimile machine with no reasonable expectation of privacy (ALJX 1B);

(3) November 13, 1995 — alleging retaliation against McQuade by issuing a reprimand on
November 8, 1995 (ALJX 1C);

(4) May 9, 1996 — alleging retaliation against M cQuade and Warden by holding a Personnel
Security Branch Meeting on May 8, 1996 which was designed to chill protected activity (ALJIX 1E);

(5) May 23, 1996 — alleging intimidation of Byrum during an interrogation on May 17, 1996
into his protected activity (ALJX 1F);

(6) July 22, 1996 — alleging retaliation and harassment of Byrum and Warden at a July 11,
1997 Personnel Clearance Branch meeting (ALJX 1G);

(7) October 1, 1996 —alleging aretaliatory suspension of Warden on October 1, 1996 (ALJX
1H);

(8) November 5, 1996 — dleging aretaliatory assignment of Warden to meaningless clerical
work on of about October 5, 1996 (ALJX 11);

(9) December 16, 1996 — alleging continuing retaliation against McQuade by (&) giving non-
meaningful clerical work for over one year, (b) giving him an unsatisfactory performance rating, (c)
forbidding him union representation during agrievance meeting, and (d) obtaining approval for such
actions at the highest levels of DOE (ALJX 1 J);

(10) March 28, 1997 —alleging retaliation against M cQuade by placing him on aperformance
improvement plan on March 25, 1997 (ALJX 2);

(11) April 12, 1997 — alleging retaliation against Johnson, McQuade and Warden based on
a recently-disclosed February 21, 1990 letter referring to the Complainants as “disgruntled
employees’ (ALJX 3);

(12) June 13, 1997 — alleging retaiatory firing of McQuade on July 12, 1997 (ALJX 4);

(13) July 28, 1999 — alleging aretaliatory reprimand was issued to Byrum on June 28, 1999;
and

(14) March 2000 — alleging a retaliatory reassignment of Byrum in March 2000.
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As noted above, motions to consider these later two allegations of post-complaint retaliation against
Byrum were granted. ALJX 33, 35.

B. The Respondent’s Motion to Dismiss

At the hearing and in its closing argument, the Respondent renewed its motion to dismiss
McQuade' s claims surrounding his job performance as barred by the doctrines of collateral estoppel
and/or res judicata and it offered as additional supporting evidence the final decision of the MSPB
which issued on March 13, 2000. RX 9.

Collatera estoppel or “issue preclusion” is a concept included within the doctrine of res
judicatawhich “refersto the effect of ajudgement in foreclosing a relitigation of a matter that has
beenlitigated and decided.” Migra v. Warren City School District Board of Educatid65U.S. 75,
77 n.1 (1984) (Warren City. Issue preclusion may be applied “where the identical issue sought to
be litigated was actually determined and necessarily decided inaprior proceeding inwhichthelitigant
against whom the doctrine is asserted had a full and fair opportunity to litigate theissue.” N.L.R.B.
v. Master Slack and/or Master Trousers Coif¥3 F.2d 77, 81 (6th Cir. 1985) (Master Slack
citing, inter alia, Montana v. U.S440 U.S. 147, 153 (1979) and Park lane Hosiery Co. v. Shqgre
439 U.S. 322, 326 n.5 (1979). A factual issue is “necessarily decided” if its determination was
necessary to support the judgement in the prior proceeding. Master Slackat 81. Issue preclusion
may be invoked in administrative proceedings arising under the employee protection provisions of
the environmental statutesprovided that (1) theissue sought to be precluded must have been actually
litigated, that is, contested by the parties and submitted for determination to the court, (2) the issue
sought to be precluded must have been “ actually and necessarily determined by a court of competent
jurisdiction” inthefirst trial, and (3) application of the doctrine in the second trial must not work an
unfairness. Ewald v. Commonwealth of VirginillSDOL/OALJ Reporter (HTML), OALJ No.
1989-SDW-1 (Sec'y April 20, 1995) (Ewald) at 4, quoting Otherson v. DOLY11 F.2d 267, 273
(D.C. Cir. 1983) and Chisholm v. Defense Logistics Agendy6 F.2d 42, 46 (3rd Cir. 1981).

Theother concept of res judicataurged by the Respondent is“claim preclusion” which“refers
to the effect of a judgement in foreclosing litigation over a matter that has never been litigated,
because of a determination that it should have advanced in an earlier suit . . ..” Warren City 465
U.S. a 77 n.1. Theclaim preclusion branch of the doctrine hasfour elements: (1) afinal decisionon
the meritsin the first action by a court of competent jurisdiction; (2) the second action involvesthe
same parties, or their privies, as the first; (3) the second action raises an issue actually litigated or
which should have been litigated in thefirst action; and (4) an identity of the causesof action. Begala
v. PNC Bank214 F.3d 776, 779 (6th Cir. 2000); Sanders Confectionery Prods., Inc. v. Heller
Financial, Inc.,973 F.2d 474, 480 (6th Cir. 1992).

The parties in the MSPB proceeding were the same as in the matter sub judice namely,
McQuade and the DOE. RX 8, 9. The issue litigated before the MSPB concerned McQuade's
appeal pursuant to 5 U.S.C. 84303(e) fromthe “July 14, 1997 removal from the position he held as
an Information Dissemination Specidist, GS-12, Department of Energy (DOE), Oak Ridge,
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Tennessee. . . based on a charge of unacceptable performance. . . in one of the critical elements of
his position.” RX 8 at 2. The Respondent DOE had the initial burden of proving by “substantial
evidence” '3 the following elements: (1) that its performance appraisal system had been approved by
the Office of Personnel Management; (2) that McQuade' s performance in one or more of hiscritical
elements was unacceptable during the performance improvement period in that it failed to meed
established standards; (3) that it gave M cQuade areasonable opportunity to improve hisperformance
before removing him from his position; and (4) that it took the remova action under valid
performance standards. 1d. McQuade had the burden of proving by a preponderance of the evidence
his affirmative defenses of race discrimination, disability discrimination, reprisal for having filed
complaints of discrimination and having otherwise exercised his appeal rights, and retaliation for
having engaged in whistleblowing activity. Id. at 3. After the Administrative Judge found that the
Respondent had met its burden of establishing by substantial evidence the requisite elements to
support aperformance-based removal, she considered McQuade' s affirmative defensesincluding his
allegationthat theremoval actionwastakeninretaliationfor hiswhistleblowing activities. Regarding
McQuade's whistleblower defense, the Administrative Judge stated that he must prove by a
preponderance of the evidence

13 Substantial evidence is defined in the MSPB'’ s regulations as the “degree of relevant
evidence that a reasonable person, considering the record as a whole, might accept as adequate to
support a conclusion, even though other reasonable persons may disagree.” 5 C.F.R.
81201.56(c)(1).
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that he made a disclosure under 5 U.S.C. 2302(b)(8)** and that the disclosure was a contributing
factor intheremoval action. Id. at 16. The Administrative Judge considered M cQuade’ s affirmative
defense that the performance-based removal was motivated by considerations of his protected
whistleblowing activity, noting that “[b]etween 1995 and 1997 he filed a number of environmental
whistleblower complaints (13 in all) with the Department of Labor . .. .” Id. at 19. Regarding this
activity, the Administrative Judge found,

[T]hereis no question that appellant had blown the whistle by reporting allegations
that employees were receiving clearances who should not have them. Appellant
began blowing thewhistle on thisissuein 1987, and continued to raise the sameissues
in appeals before DOL, EEO complaints, to congressmen, the 1G, and the news
media.

Id. at 22. However, whilethe Administrative Judge found that M cQuade had engaged in protected
whistleblowing activity, she concluded that he had not met his burden of proving that his protected
whistleblowing activity was a contributing factor to the Respondent’ s decision to remove him form
unsatisfactory performance:

While timing is a factor to look at in making a contributing factor determination, in
this case, because appellant’ s whistleblowing has been limited to two issues he has
raised repeatedly between 1987, and 1997, and because it is clear from the above

14 Section 2302(b)(8) makes it a prohibited personnel practice to “take or fail to take, or
threaten to take or fail to take, a personnel action with respect to any employee or applicant for
employment because of -

(A) any disclosure of information by an employee or applicant which the employee or
applicant reasonably believes evidences -
() aviolation of any law, rule, or regulation, or
(i) gross mismanagement, a gross waste of funds, an abuse of authority, or a
substantial and specific danger to public health or safety, if such disclosure is not
specifically prohibited by law and if such information is not specifically required by
Executive order to be kept secret in the interest of national defense or the conduct
of foreign affairs; or
(B) any disclosure to the Special Counsel, or to the Inspector General of an agency or
another employee designated by the head of the agency to receive such disclosures, of
information which the employee or applicant reasonably believes evidences -
() aviolation of any law, rule, or regulation, or
(i) gross mismanagement, a gross waste of funds, an abuse of authority, or a
substantial and specific danger to public health or safety;

5U.S.C. §2302(b)(8).
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summary that agency officials had a number of valid reasons to have removed
appellant years ago, | find appellant has failed to show that his whistleblowing was a
contributing factor in his removal. He has simply not shown any connection between
his whistleblowing activity and his removal.

Id. at 24.McQuade appealed the Administrative Judge’ sinitial decisionto the M SPB which affirmed
the Administrative Judge’ sinitial decison. McQuade v. Department of Ener@p00 MSPB LEXIS
291 (March 13, 2000); RX 9.%°

Based on my review of the MSPB proceeding, | conclude that collateral estoppel applies to
theissue of whether McQuade’ sunsatisfactory rating and removal constituted retaliation for hisfiling
environmental whistleblower complaints with the Department of Labor. That is, the record shows
that (1) thisissue was actually litigated before the MSPB, (2) the issue was actually and necessarily
determined by the MSPB which has jurisdiction to consider the issue of post-complaint retaliation
as an affirmative defense to the removal action, and (3) noting that McQuade was represented by
counsdl at al timesbeforethe M SPB and had afull and fair opportunity to litigate the post-complaint
retaliation issue, application of collateral estoppel to bar relitigation of that issue in this case will not
work an unfairness.

Counsdl to the Complainants advances severa arguments against any application of res
judicatato McQuade' sclaims. None are persuasive. First, it isargued that McQuade should not be
precluded from litigating any issuesin this case because his burden of persuasion was greater in the
prior case beforetheMSPB. Complainants Comprehensive Post-Hearing Brief at 71. Counseal does
correctly point out that the Secretary in Ewald refused to give preclusive effect to a prior decision
where the complainant’ s burden of persuasion in the prior proceeding was appreciably heavier than
her burden in the subsequent whistleblower protection case. In Ewald the complainant had
simultaneously pursued her awhistleblower complaint before DOL and an action in Federa District
Court alleging that her termination violated her constitutional rights of freedom of speech and
association. The District Court rejected the complainant’ s constitutional claims because she did not

151t is noted that in his appeal to the MSPB, McQuade moved to stay his appeal or
dismiss his petition for review without prejudice, pending resolution of his DOL whistleblower
retaliation claims. By order issued on July 27, 1999, the MSPB denied this motion, observing,

[Iln his Board appeal the appellant raised affirmative defenses of discrimination
and retaliation for filing the DOL complaint. Since these claims cannot be resolved

before the DOL . . ., it is unlikely that a decision on the appellants DOL
whistleblower complaint will render further proceedings before the Board
unnecessary.

McQuade v. Department of Ener@d8 M.S.P.R. 125, 127 (July 27, 1999).

-14-



satisfy the'but-for” standard articulated inHuang v. Bd. of Governors of the Univ. of N3D2 F.2d

1134, 1140 (4th Cir. 1990) (employment discrimination plaintiff must show that “but for” the
employee' s protected expression, the employer would not have taken the alleged retaliatory action).

Ewald v. Commonwealth of Virginia Dept. of Waste Manager@#af0-494- R, 1991 U.S. Dist.

LEXIS 15828 (E.D. Va. 1991), aff'd 972 F.2d 339 (4th Cir. 1992) (table). After an exhaustive
review of burden allocation in environmental whistleblower cases, as well as in analogous
employment discrimination cases arising under Title VIl of the Civil Rights Act and the National
Labor Relations Act, the Secretary concluded‘thattfor” burden of persuasionimposed by Huang

is markedly different from the burden routinely applied in environmental whistleblower cases:

Unlike the Fourth Circuit’s “but-for” test under the First Amendment, under the
environmental whistleblower provisionsit is “enough that the protected expression
played arole or was a motivating factor in the retaliation.” Thus the environmental
whistleblower complainant neverhas a“but-for” burden, however the employerin a
dua motive case bears a“but-for” burden.

Ewald USDOL/OALJReporter (HTML) at 6-7 (quotation marksand italicsinoriginal, footnote and
citation omitted). Based onthe“critical” distinction between the burdens Ewald had to carry in the
two cases, the Secretary held that the prior adjudication of Ewald’ sconstitutional claimsdid not have
preclusive effect in her environmental whistleblower action. Id. at 10. However, thereisno marked
difference or critical distinction between the M cQuade’' s burdens before the MSBP and in this case.
Indeed, the burden assigned by the Administrative Judge, i.e., that McQuade must prove that his
protected environmental whistleblowing was a*“contributing factor” is precisely the same burden he
must carry to prevail on his environmental whistleblower discrimination complaints. See Hasan v.
Commonwealth Edison CdJSDOL/OALJReporter (HTML), ARB No. 00-043, OALJNo. 1999-
ERA-17 (ARB December 28, 2000) at 4 (environmental whistleblower complainant hasthe “burden
of proving that his protected behavior was a contributing factor in the personnel action.”).
Accordingly, Ewaldis distinguishable and provides no support for declining to give preclusive effect
to the prior MSPB decision. Also distinguishable is the Secretary’s decision in Jenkins v. U.S.
Environmental Protection AgendySDOL/OALJReporter (HTML), OALJINo. 1992-CAA-6 (May
18, 1994) which the Complainants cite as standing for the proposition that issue preclusion should
not be applied because “unlike the Civil Service Reform Act administered by the MSPB, the
environmental whistleblower statutes are liberally construed for the benefit of the employee.”
Complainants Comprehensive Post-Hearing Brief at 71. Jenkinshowever, wasnot apreclusioncase
because the complainant had not previously raised environmental whistleblower retaliationin another
forum. Rather, it involved a claim by the respondent government agency that the Civil Service
Reform Act (“CSRA”) provided an exclusive remedy for the complainant’s allegation that she had
been unlawfully retaliated against for her protected environmental whistleblowing activities. The
Secretary rejected the agency’s claim that the CSRA impliedly repealed the employee protection
provisionsof theenvironmental statutesasthey relateto federal employees. USDOL/OALJReporter
(HTML) at 5. Astheforegoing discussion shows, McQuade not only previoudly raised his claim of
retaliation for protected environmental whistleblowing, including his claim of retaliation for filing
whistleblower complaintswith DOL, theissue was adjudicated by the M SPB using exactly the same
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evidentiary burden that he would have to carry in a Part 24 complaint proceeding. Thus, contrary
to McQuade' s argument that the issuesin the two proceedings are not identical and that the M SPB

did not and could not have jurisdictionally reached the issue of post-complaint retaliation for filing
whistleblower retaliation complaints, the record showsthat McQuade raised theissue of whether the
Respondent retaliated against him because of his protected environmental whistleblowing, including

the filing of complaints with the DOL, and that this issue was decided by the MSPB.

McQuade next argues that the MSPB proceeding should not be given preclusive effect
because to do so would result inamanifest injustice in view of the fact that he was unable to call any
witnesses at the MSPB hearing due to his former counsel’s failure to submit a witness list.
Complainants Comprehensive Post-Hearing Brief at 73. The MSPB’s rules of practice and
procedure provide that an Administrative Judge may impose sanctions necessary to serve the ends
of justicee. 5 C.F.R. 81201.43. In the case of a party's faillure to comply with an order, the
Administrative Judge may “prohibit the party failing to comply with such order from introducing
evidence concerning, or otherwise relying upon testimony relating to the information sought.” 5
C.F.R. 81201.43(a)(2). Thedecisiontoimpose sanctionsrelating to discovery and evidentiary issues
iscommitted to the sound discretion of the M SPB and its Administrative Judges, and the courts will
overturn the MSPB on such matters only where there is a clear and harmful abuse of discretion.
Baker v. Department of Health and Human Servié&8,F.2d 1448, 1457-58 (Fed. Cir. 1990)
(Administrative Judge acted within her sound discretion by striking appellant employee’ switnesslist
asasanction for hisfailureto comply with a pre-hearing order establishing adeadline for submission
of witnesslists). Since McQuade has not shown that the MSPB Administrative Judge’ s imposition
of sanctionsamounted to an abuse of discretion, | concludethat granting preclusive effect to the prior
MSPB proceeding will not produce any unfairnessor manifest injustice. See FederatelDep’t Sores,
Inc. v. Moitie, 452U.S. 394, 401-2 (1981)ésjudicata is animated by principles of finality rather
than concerns for individual equity).

Finally, McQuade argues that application of collateral estoppel is inappropriate because of
an intervening change in the relevant legal climate. Specifically, McQuade asserts that the Supreme
Court’s recent decison in Reeves v. Sanderson Plumbing Products, B8 U.S. 133 (2000)
“represents adramatic changein thelaw inthat the very falsehood of an employer’ s explanation may
be sufficient to sustain an employee’ sultimate burden of proof. Complainants Comprehensive Post-

Hearing Brief at 76. Theproblemwith thisargument isthat Reevesomes nowhere closeto effecting
adramatic change in the law. Reevesnvolved atypica employment discrimination case where an
employee attemptsto proveintentional discrimination by indirect or circumstantial evidence, and the
employer responds by producing evidencethat it had legitimate, nondiscriminatory reasonsfor taking
the challenged employment action. The Fifth Circuit had ruled that the employee’ s showing that the
employer’ s reason was pretextual was insufficient, standing alone, to sustain afinding of intentional
discrimination, 197 F.3d 688, 693-94, and the Supreme Court granted certiorari to resolve a conflict
between the circuits as to whether an employee’ s prima faciecase of discrimination combined with
sufficient evidencefor areasonablefactfinder to reject the employer’ snondiscriminatory explanation
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is adequate to sustain a finding of intentional discrimination. 530 U.S. at 140.*® The Court pointed
out that it was evident from its 1993 decision in St. Mary' s Honor Center v. Hicks, 509U.S. 502,
that the Court of Appeals has misconceived the evidentiary burden borne by employees who attempt
to prove intentional discrimination through indirect evidence. In this regard, the Court stated that
while it had held in&. Mary's Honor Center that a fatfinder’s rejection of the employer’s
nondiscriminatory explanation does not compelajudgement for the employee, it had also stated that
is permissibleto infer the ultimate fact of discrimination from the falsity of the employer’s
explanation. 530 U.S. at 146-47. Thus, the Court concluded that “because a prima facie case and
sufficient evidence to reject the employer’s explanation may permit a finding of liability, the Court
of Appeals erred in proceeding from the premise that a plaintiff must always introduce additional,
independent evidence of discrimination.” 530 U.S. at 149. Rather than adramatic changeinthelaw,
Reevest most representsaclarification of the St.Mary’ sHonor Center holding. More importantly,
because the MSPB Administrative Judge effectively held that McQuade had not everpniade a
facie showing of discrimination, she never reached the issue confronResies. Under these
circumstances, | find th&eeves doesnot congtitute a“change in the law or other circumstances .

. such that preclusion would result in a manifestly inequitable administration of the laws.”
Restatement of Judgements, Second at §28.

For these reasons, | conclude that the issues raised in the complaints filed on December 16,
1996 relating to M cQuade’ sunsatisfactory appraisal, and on June 13, 1997 relating to the McQuade’ s
removal are barred from consideration herein on issue preclusion grounds because these issueswere
actualy litigated before the MSPB and were actually and necessarily determined by the MSPB, a
tribunal of competent jurisdiction, and because application if issue preclusion will not result in any
unfairness. Ewaldat 4. | further concludethat the issuesraised in the December 16, 1996 complaint
relating to McQuade' s assignment to clerical work and the denial of union representation during an
appraisal meeting, theissueraised intheMarch 27, 1997 complaint relating to M cQuade' s placement
on aperformance improvement plan are barred on claim preclusion grounds. Finaly, | conclude that
the issues raised at the hearing and in the Complainants closing argument relating to the
Respondent’ saleged failure to properly equip and train McQuade and his alegedly retaliatory detall
to perform unratable work in the Procurement and Contracts Division effective October 1, 1996,
within days of the September 1996 broadcast of his second television interview, are also barred on
claim preclusion grounds.
That is, there has been afina decision on the merits of McQuade' s performance-based removal by
the MSPB, atribunal of competent jurisdiction. This instant proceeding involves the same parties
asthe MSPB case. The clerical work, denial of union representation and performance improvement
plan alegations raised in this proceeding should have been litigated before the MSPB as they are
clearly and necessarily inexorably a part of McQuade's claim that he was discriminated against
because of his protected whistleblower activities. And, finally, there is an identity of the causes of

16 As noted by the Court, it was the law of the Sixth Circuit, in which this matter arises,
that aprima faciecase, combined with sufficient evidence to disbelieve the employer’s
nondiscriminatory explanation, always creates a jury question of whether the employer
intentionally discriminated. 530 U.S. at 140, citing Kline v. TVA 128 F.3d 337 (6th Cir. 1997).
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action because the facts creatingQuade’ s affirmative defense of whistleblower retaliation and the
evidence necessary to sustain this defense before the MSPB are identical to the facts and evidence
necessary to prove aviolation of the employee protection provisions. See Sanders Confectionery
Prods., Inc. v. Heller Financial, Inc973 F.2d 474, 484 (6th Cir.1992) (Identity of causes of action
meansanidentity of thefactscreating theright of action and of the evidence necessary to sustain each
action.).

C. The Complainants Request for Sanctions for the Respondent’ s Hearing Misconduct
1. Alleged Spoliation of Evidence — Respondent’s Exhibit RX 39

As mentioned above in the summary of the case's procedural history, an unopposed motion
to amend Byrum’s complaint to include an allegation that a proposed transfer in March 2000 was a
further act of retaliation for Byrun' s protected activity was granted prior to the hearing. ALJX 33.
Specifically, Byrum alleged that he had been informed by Donat St. Pierre, Acting Director of the
Safeguardsand Security Division, during astaff meetingon March 9, 2000 that the divisonwasbeing
reorganized and that Byrum was being moved from the Personnel Security Branch to the Security
Oversight and Support Branch. Byrum further alleged that, when he asked St. Pierre why he was
being reassigned and who madethedecision, St. Pierreultimately answered that the decision had been
made by his boss, Dan Wilken, stating, “It’s no secret to anyone present. Y ou know the history of
that bunchin Personnel Security; al of thedisgruntlement. A decisionwas madeto make apersonnel
change in an attempt to quell some of the disgruntlement.” ALJX 73.

The parties exchanged pre-hearing reports and proposed exhibits on June 26, 2000. The
Respondent’ s Pre-Hearing Report listed proposed DOE Exhibit 39 as “Overheads used at Security
Reorganization Meeting, including Organizational chart.” ALJX 89at 7. OnJune 30, 2000, Counsel
to the Complainants filed an objection to the authenticity of proposed DOE Exhibit 39 and amotion
for default judgement, or in the aternative, a motion to amend each Complainant’s complaint.
Included in this filing was an affidavit from Byrum who stated that proposed DOE Exhibit 39 was
not a true and correct copy of the overheads used at the March 9, 2000 staff meeting and that
proposed DOE Exhibit 39 was particularly misleading in that it purported to show that his position
remained in the Personnel Security Branch while the overhead actually used at the meeting showed
him being reassigned to the Security Oversight and Support Branch. 1d. Pointing out that proposed
DOE Exhibit 39 clearly bearsthe date of April 6, 2000, the Respondent responded that the challenged
document was mistakenly submitted due to a clerical error, and it submitted an affidavit from St.
Pierre who stated that when counsel to the Respondent had requested that he provide copies of the
overheads or transparencies used at the March 9, 2000 staff meeting, he had mistakenly forwarded
the chart showing the organizational structure as it existed on April 6, 2000. ALJX 90. The
Respondent also moved to substitute for proposed DOE Exhibit 39 the documents actually used at
the March 9, 2000 staff meeting which were admitted as RX 39B.

St. Pierretestified at thehearing that hetold Attorney Boatner, the Respondent’ scounsel, that
he could not provide the overheads he had used at the March 9, 2000 meeting but would provide
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those reflecting the current organizational structure of the division. TR 1169-70, 1178, 1187,
1193-94. However, in a post-hearing declaration, Attorney Boatner states:

Mr. St. Pierre could not have misunderstood my request on the morning of June 26,
2000. | was very clear and specific in my request that he send me copies of the
overheads which he used during the March 9, 2000 meeting. | also find it difficult to
understand why Mr. St. Pierre did not say anything about his no longer having a copy
of the Overheads which he used during the March 9, 2000, meeting.

Declaration of lvan A. Boatner (August 21, 2000). These contradictory accounts of the events
leading up to the submission of proposed DOE Exhibit 39 belie any innocent explanation. After
weighing St.Pierre’'s muddled and confusing testimony at the hearing against the candid and
forthright representations made by Attorney Boatner at the hearing and in his post-hearing
declaration, | find that St. Pierre’ sexplanationisnot credible. Nor am | persuaded that the absence

of any maliciousor fraudulent intent onthe Respondent’ spart isdemonstrated by the easewith which

the Complainants were able to discover that proposed DOE Exhibit 39 is not what it was purported

to be. While the circumstances are suggestive of alack of guile on St. Pierre’s part, | find on the

basisof Attorney’ sBoatner’sdeclaration that St. Pierre deliberately attempted to obfuscate thefacts

relating to the March 9, 2000 meeting and reorganization which is the subject of Byrum’'s amended
complaint.

Next to be considered is the appropriate sanction for the Respondent’s misconduct. The
Complainantsinitially moved for a default judgement, a drastic penalty which | find unwarranted in
thiscase, especialy where no evidencewasdeliberately lost or destroyed. See West v. Goodyear Tire
and Rubber C9167 F.3d 776, 779-80 (2nd Cir. 1999) (noting that dismissal isa“drastic” remedy
which should only be employed in extreme circumstances, usually after consideration of alternative,
lessdrastic sanctions). However, | find that it isappropriateinthe circumstances of this caseto draw
an adverse inference of discriminatory animus on the part of St. Pierre. See Webb v. Carolina Power
& Light CO, USDOL/OALJReporter (HTML), ARB No. 96-176, OALJNo. 1993-ERA-42 (ARB
August 26,1997) at 9-10 (finding discriminatory animus based on material alterations of awitness's
statement and thewitnesses contradictory statementsregarding the complainant’ sperformance). See
also Aramburu v. Boeing Cdl12 F.3d 1398, 1407 (10th Cir. 1997) (genera ruleisthat bad faith
destruction of adocument relevant to proof of an issue givesrise to an inference that production of
the document would have been unfavorableto the party responsiblefor itsdestruction). Additionally,
asdiscussed earlier, the Complainantswere allowed to amend their complaintsat the hearingto allege
that the Respondent’ s conduct with respect to RX 39 constitutes spoliation of evidence and further
retaliation against the Complainants for their protected activity.

2. Violation of the Sequestration Order
At the commencement of the hearing, a sequestration order wasissued on the Complainants

unopposed motion. TR 33-36. Despite this order, St. Pierre testified that during the afternoon of
the day before he was called to testify, he received two telephone calls from Ron Adams, the Chief
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of the Personnel Security and Assurance Branch, shortly after Adams had concluded his testimony
at the hearing where he had been called asawitness by the Complainants. TR 1236, 1239.'” Though
St. Pierrewasreluctant and evasive in providing the details of his conversations with Adams, he did
reveal that Adams had told him that the atmosphere of the hearing was heated and intense, TR 1237,
1239, that he had been questioned on whether Dan Wilken made a decision to make a move or not
make a move (an apparent reference to the Byrum reassignment that was announced at the March
9, 2000 staff meeting), TR 1238, and “something about why Ken Warden was not selected in a
personnel security lead position.” TR 1239-40.

Whileit appearsthat the violation of the sequestration order may have been unwitting, at least
on St. Pierre’ spart, TR 1237-37, the disturbing fact remains that Adams discussed his testimony on
multiple substantive issues with St. Pierre before the latter testified. It is well established that
violation of a sequestration order is subject to sanction including consideration of the violation in
assessing the credibility of the witnessesinvolved. Holder v. United State450 U.S. 91, 92 (1893);
United States v. Cropft27 F.3d 354, 363 (4th Cir.1997), cert. denied522 U.S. 1098 (1998). Here,
however, the violation was committed by witnesses across party lines. That is, Adams, the initiator
of theimproper contact testified for the Complainants, while St. Pierre, the recipient of the contact,
testified for the Respondent. Under these particular circumstances, and noting that an adverse
inference has aready been drawn from St. Pierre’ s attempted spoliation of evidence, | conclude that
additional sanctions for violation of the sequestration order are not warranted.

D. The Merits

The Complainants allege that they engaged in protected activity when they filed their prior
complaintsin ORO lor, in Byrum's case, when he supported and assisted the other Complainants,
and that they have been repeatedly subjected by the Respondent to acts of reprisal for their protected
complaint activitiesin violation of the employee protection provisionsof theCAA, CERCLA, SDWA
and SWDA. The employee protection provisions of the CAA, CERCLA, SDWA and SWDA are
implemented at 29 C.F.R. 824.2 which in pertinent part states,

(a) No employer . . . may discharge any employee or otherwise discriminate against
any employee with respect to the employee's compensation, terms, conditions, or
privileges of employment because the employee, or any person acting pursuant to the
employee's request, engaged in any of the activities specified in this section.

(b) Any employer is deemed to have violated the particular federal law and the
regulations in this part if such employer intimidates, threatens, restrains, coerces,
blacklists, discharges, or in any other manner discriminates against any employee
because the employee has:

17 St. Pierre also admitted to calling another of the Respondent’ s witnesses, Barry Krause,
after Krause had testified and before St. Pierre took the witness stand, but he denied discussing
Krause' stestimony. TR 1236, 1238.
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(1) Commenced or caused to be commenced, or is about to commence or cause to be
commenced, a proceeding under one of the Eedetutes listed in 88 24.1(a) or a
proceeding for the administration or enforcement of any requirement imposed under such

Federal statute;

(2) Testified or is about to testify in any such proceeding; or

(3) Assisted or participated, or is about to assist or participate, in any manner in such a
proceeding or in any other action to carry out the purposes of such Federal statute.

Under the burdensof persuasion and productioninwhistleblower proceedings, the Complainantsfirst
must present a prima facie case which consists of a showing that: (1) they engaged in protected
conduct; (2) the Respondent was aware of that conduct; and (3) the Respondent took some adverse
action against them. Carroll v. Bechtel Power Corp., USDOL/OALJReporter (HTML), OALJNo.
1991-ERA-46 (Sec’'y February 15, 1995) at 6, affd sub nom. Carroll v. U.S. Department of Labor,
78 F.3d 352 (8th Cir. 1996). The Complainants also must present evidence sufficient to raise the
inference that their protected activity was the likely reason for the adverse action. 1d. The
Respondent may rebut the Complainants prima facie showing by producing evidence that the
adverse action was motivated by legitimate, nondiscriminatory reasons, and the Complainants may
counter the Respondent’s evidence by proving that the proffered legitimate reason is a pretext. In
any event, the Complainants bear the ultimate burden of proving by a preponderance of the evidence
that they wereretaliated against in violation of thelaw. Id. See als®eeves v. Sanderson Plumbing
Products, In¢ 530 U.S. 133, 146-47 (2000); St.Mary’ sHonor Center v. Hicks, 509U.S. 502, 518-
19(1993).

1. Protected Activity and the Respondent’s Knowledge

It is undisputed that Johnson, Warden and McQuade all filed environmental whistleblower
retaliation complaintsin ORO L Although Byrum did not file a complaint on his own behalf, there
isno disputethat he assisted the other Complainants by providing factual information about instances
of retaliation he had observed and that he was present when the Complainants took the deposition
of former ORO Manager Joe LaGrone on October 30, 1995 pursuant to an order issued by Judge
Barnett in ORO L In its closing argument, the Respondent once again contends that the
Complainants ORO lactivitiesare unprotected because their complaints were dismissed for lack of
protected activity. DOE Closing Argument at 2-3. For the reasons set forth in my April 29, 1999
order, ALJX 19, | find this argument to be wholly devoid of merit.

The ARB and the Secretary of Labor have consistently held that thefiling of acomplaint with
the Department of Labor is protected under the federa environmental whistleblower statutes, and
they have never imposed a requirement that a complaint pass any threshold examination of its
underlying merit in order to achieve protected status. See Tyndall v. EBAJSDOL/OALJReporter
(HTML), OALJ Nos. 1993-CAA-6, 1995-CAA-5 (ARB June 14, 1996) at 5 (filing of a complaint
under the provisions of the Clean Air Act (CAA) “clearly constituted protected activity”); Bassett v.
Niagara Mohawk Power ColJSDOL/OALJ Reporter (HTML), OALJ No. 1986-ERA-2 (Sec’y
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September 28, 1993) at 4 (filing complaint of retaliation because of safety and quality control
activitiesunder employee protection provision of the Energy Reorganization Act (ERA) of employer
is a protected activity)McCuistion v. TVAUSDOL/OALJ Reporter (HTML), OALJ No. 1989-
ERA-6(Sec’y November 13, 1991) at 5 (filing acomplaint or charge of employer retaliation because

of safety and quality control activities is protected). The absence of any requirement that a prior
environmental whistleblower complaint be meritoriousin order to gain statutory protectionisentirely
consistent with the well-established principle under the National Labor Relations Act (NLRA) that
affording completeprotection to individuals who file complaints or provide information to the
National Labor Relations Board is essential to preventthe agency’ s channels of information from

being dried up by employer intimidation of prospective complainants and witnesses. NLRB v.
Scriveney405 U.S. 117, 121 (1972), rehearingdenied 405 U.S. 1033 (1972) (upholdingNLRB'’s
interpretation that the NLRA protects employees who give statementsto a NLRB investigator but

do not file charges or testify at aformal hearing). The same unqualified protection has been granted

to employees who file complaints with the Equal Employment Opportunity Commission pursuant to
the anti-discrimination provisions of Title V11 of the Civil Rights Act of 1964. SeeWyatt v. City of
Boston,35 F.3d 13, 15 (1st Cir.1994) (" 'thereis nothing in [the] wording [of the statute] requiring
that the charges be valid, nor even an implied requirement that they be reasonable’ ") (quoting 3
Arthur Larson & Lex K. Larson, EMPLOYMENT DISCRIMINATION 88 87.12(b), at 17-95

(1994)); Pettway v. American Cast Iron Pipe C411 F.2d 998, 1007 (5th Cir. 1969) (employee
need not establish validity of his original complaint to establish a charge of employer retaliation for
having made original charge); EEOC v. Kallir, Philips, Ross, Inc401 F.Supp. 66, 74 n. 6
(S.D.N.Y.1975), affd, 559 F.2d 1203 (2nd Cir. 1977), cert. denied434 U.S. 920 (1977). Asthe
Eighth Circuit has observed,

The merits of acharge made against an employer isirrelevant to its protected status.
Access is protected; administrative and judicial mechanisms determine the truth,
falgity, frivolousness or maliciousness of an EEOC charge or court complaint. Thus,
employer retaliation even against those whose charges are unwarranted cannot be
sanctioned.

Womack v. MunsiB19 F.2d 1292, 1298 (1980) (citationsand footnotes omitted), cert. denieg450
U.S. 979 (1981).

Based onthisclear precedent, | again conclude that the Johnson, Warden and M cQuade have
established that they engaged in conduct protected by the CAA, CERCLA, SDWA and SWDA when
they filed and prosecuted their complaints in ORO L | further conclude that Byrum engaged in
protected activity when he assisted the Complainants during the pre-hearing deposition of former
ORO manager LaGrone as such conduct is clearly encompassed within the broad language of 29
C.F.R. 824.2(b)(3) which protects an employee who has “[a]ssisted or participated, or is about to
assist or participate, in any manner in such a proceeding or in any other action to carry out the
purposes. . .” of an environmental whistleblower statute. | also conclude that the Respondent had
knowledge of the Complainants' protected activitiesasit isundisputed that the Respondent defended
the ORO I complaints and attended the LaGrone deposition. Accordingly, the Complainants have
established the protected activity and employer knowledge elements of their case.
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2. Adverse Employment Actions — Hostile Work Environment

Intheir complaints, the Complainants have alleged a series of actions and incidents as acts of
retaliation based ontheir protected activity. The Complainantscontend that thesevariousactionsand
incidents, taken together, created ahostile work environment which violatesthe employee protection
provisions of the environmental statutes. Complainants Comprehensive Post-Hearing Brief at 96-
100.

a. Background Evidence of Hostility Toward Complainants

Thereisno dispute between the partiesthat the last 15 years have been marked by significant
controversy and conflict within the Personnel Security Branch at ORO. Whilethetroubleswithinthe
Personnel Security Branch are acomplicated matter, one significant source of conflict appearsliein
manageria decisionsin the late 1980s which reduced the personnel security analysts' authority over
the granting of security clearances and emphasized approval of a greater number of clearances.
During much of this period, the branch was under the direct or indirect supervison of Patricia
Howse-Smith who was branch chief from August 1986 to 1989 and deputy director of the personnel
division from 1989 to October 1998. TR 1558 (Howse-Smith).

In the late 1980s, after Howse-Smith became chief of the Personnel Security Branch, the
Complainants began to disagree with her over whether security clearances should be granted to
individuals who were working in sensitive positions for DOE or its contractors and who the
Complainant’ s viewed as unsuitable under the applicableregulations. TR 213-18 (Warden); 582-87
(Johnson). The branch also attracted outside attention during this period when two Congressiona
investigations of the personnel security clearance operation were conducted, as well as a two-year
investigation by the Respondent’ s Office of Inspector General. TR 234-35 (Warden); 594 (Johnson).

In 1988 or 1989, Warden, Byrum and McQuade raised their security clearance concerns to
Howse-Smith’ ssupervisor at thetime, Bill Phelps. Phelpsreportedly responded by warning themthat
they would suffer the samefate as an employee at another DOE field office who ended up in abroom
closet counting paper clips after he raised similar security clearance concerns which resulted in some
DOE managerslosing their jobs. TR 221-22 (Warden).

The Complainants did not heed the warnings offered by Phelps, and they continued to
question the granting of security clearances. In 1989, the rising friction apparently led to Howse-
Smith announcing at a staff meeting during 1989 that Johnson, who was then a team leader in the
branch with responsibility for reviewing the recommendations of other personnel security analysts,
would no longer be allowed to discuss cases with the other analysts and that she was being moved
acrossthe hall to the inspections branch. TR 588-91 (Johnson). Around the sametime, Warden, not
satisfied with the responses he received from his superiors, placed an anonymous call to the DOE
Inspector General’ s hotline and reported a situation where an employee had been allowed to remain
on the job after testing positive for cocaine use. The following day, Howse-Smith convened a
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meeting of the Personnel Security Branch and angrily stated thatlewiige” had called thel G and
complained about the way in which the clearance case was being handled. TR 224 (Warden).

During the Inspector General’s investigation of the Personnel Security Branch, the
Complainants met with the investigators and voiced their concerns over the granting of security
clearances to unsuitable individuals and the Branch's failure to comply with applicable regulations.
TR 234-35 (Warden); 594-95 (Johnson). Whilethisinvestigation was ongoing, Howse-Smith stated
at a staff meeting, “1 don’t know what the people who are complaining about me hopeto gain. The
only thing they are accomplishing isfurther antagonizing me.” TR 236 (Warden). Warden perceived
Howse-Smith’ s statement as adirect threat that she would retaliate against him for raising concerns
about her. TR 237. Johnson also testified that Howse-Smith took the investigation personaly,
accusing the Complainants during staff meetingsof being responsiblefor bringing intheinvestigators
and stating that, “Thisis only going to further antagonize me. The people that are cooperating, the
only thing you al are doing is further antagonizing me.” TR 595-96.

In late 1989 or early 1990, shortly after the Personnel Security Branch was placed in the
personnel division, Johnson and M cQuade met with Dan Wilken, who wasthen chief of the personnel
division, to discusstheir concernsover the security clearance program. Johnsontestified that Wilken
became loud, belligerent and agitated, stating that their job wasto grant security clearances. Wilken
further stated that management had changed things and that the “change train” was coming and that
therewas anew way of doing business. TR 600-02 (Johnson). Johnson also testified that at another
meeting in June 1990, Wilken even became physically aggressive, leaning across hisdesk and placing
his face about eight inches from her’ s while screaming that it was not her job to determine who was
or was not qualified to receive aclearance. Johnson further testified that when she and M cQuade got
up to leave Wilken's office, Wilken threw a pen in McQuade' s direction, aimost striking himin the
face. TR 601-03. On another occasion, after Johnson had attempted to see former ORO manager
Joe LaGrone, Wilken appeared in her office, stating that he' d been sent by LaGrone to speak to her.
TR 592-93. Johnson and Wilken discussed the Complainants concerns about the manner in which
security clearanceswere being adjudicated and, when Wilken wasabout to leave, heremarked, “ Y ou
could have been anything. Y ou could have had anything you wanted. Y oujust wouldn't listen.” TR
593. Johnson asked, “Wouldn't listen to what?” and Wilken replied, “All we ask is that you do the
job, follow the criteria.” Id. Wilken was not questioned about these incidents.

In September 1990, a meeting with afacilitator was held at the La Quinta Inn in Knoxville
in an apparent attempt to reduce the level of tension within the Personnel Security Branch. At this
meeting, agquestion wasraised at to the relationship between the personnel security analysts' jobsand
the national security. According to the Complainants, Wilken stood up and stated that he did not
want the burden of the national security on his shoulders and that the analysts should not either. He
also said that the analysts' job was to grant clearances as this was a new day and management was
taking a more “holistic” approach to granting security clearances. Wilken further stated that the
“changetrain” was leaving and that the analysts did not want to beleft at the station. He added that
he was throwing them a “lifeline” and that they had better take it. TR 75-76 (Byrum); 605-06
(Johnson); 681-83 (Patterson). Johnson testified that Wilken's tone was belligerent and
condescending and that he looked at the four complainants when he made these remarks, which she
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and Byrum both interpreted as a direct threat to their jobs if they did not acaadeatement’s
wishes. TR 607 (Johnson); 76 (Byrum). Diane Patterson, another Personnel Security Branch
employee similarly interpreted Wilken's comments as intimidating:

[T]hewhole purpose and the problemsthat had arisen inthe branch were because Mr.
McQuade, Mr Byrum, Mr. Warden and Mrs. Johnson had raised concerns about how
clearances were being granted. And when they started doing that, they were viewed
in abad light by management, aswell as their co-workers. So, when they got to this
meeting, when we were supposed to be working out our problemsto get along there
in the branch, and they raised these concerns, Mr. Wilken became upset. | mean, it
was very clear what he was stating. He was either saying, you get on board with the
way We're going to do business or you're out of here.

TR 684. Wilken acknowledged using theterm“changetrain” but did not recall saying “lifeline.” TR
1511. Healso testified that his normal demeanor at meetingsis “fairly direct, fairly animated.” TR
1479.

Later, in 1991, while the Inspector Genera’ s investigation was still pending, Howse-Smith
met with Patterson to discuss the latter’s annual performance appraisal. During this discussion,
Howse-Smith told Patterson that she questioned Patterson’s judgement for associating with the
Complainants. TR 677-69. Patterson, who admitted to being on friendly terms with the
Complainants and to having a romantic relationship with Byrum, TR 723-25, testified that she was
upset and intimidated by Howse-Smith’s comment because she had aways tried to get along with
everyone in the branch. TR 679. She also testified that Howse-Smith was argumentative and
somewhat intimidating toward the Complainants and that she addressed them in a threatening tone
during staff meetings. Id. Patterson stated that the Complainants were marginalized within the
branch and treated as second-class citizens because they had raised concerns in the investigations
which threatened Howse-Smith. TR 681. Patterson described the Complainants’ work environment
as extremely hostile, both before and after 1995. She further testified that this hostile environment
worsened after the whistleblower retaliation complaints were filed in 1995, and she stated that she
believed Howse-Smith and Wilken were out to get the Complainants. TR 714.

Ronald Adams, aformer Secret Service agent who served with Vice President Bush and who
became chief of the Personnel Security Branch in 1994, related similar observations about the
relationship between the Complainants and the Respondent’ s managers. Adams testified that there
was excessive animosity between the Complainants and Howse-Smith and that Howse-Smith even
expressed hatred toward the Complainantsfor fighting her at every turn over theyears. TR 751-52.
Adamsfurther testified that he wasthreatened by Wilkenin 1994 while hewas chief of the Personnel
Security Branch. Adams stated that shortly after becoming branch chief, he denied a security
clearance because he felt that he felt denial was required under the applicable regulations. Adams
testified that when Wilken told him to approve the clearance, he responded that he derived his
authority from Wilken and that Wilken could approve the clearance if he wished, but he would not.
Shortly thereafter, Wilken informed Adamsthat Howse-Smith would be running the branch. Adams
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responded that he no longer wanted to work in the branch as he felt ineffective due to impediments
which Wilken had put in his wayWilken said that he had never met anyone like Adams who wasn't
ateam player and who would not support him, and hethen called Adamsto his office where he stated
that before Adams or Wilken left ORO, Wilken would “bury” him. Adams testified that he asked
Wilken if he could call in a witness and have Wilken make this statement, and Wilken told him,
“That’sall. You'reexcused.” TR 754-57. Wilkenflatly denied ever making any such statement, and
he characterized Adams's account as “absolutely, totally, one hundred percent wrong.” TR 1511.

The task of assessing which witness is telling the truth is difficult because both Adams and
Wilken appeared to be generally credible. However, | was particularly impressed by the candid and
direct manner in which Adams responded to questions. This candor was evident on direct
examination when he declined to align himsalf with either the Complainants or Howse-Smith in the
dispute over the granting of security clearances:

Q. As a genera ideological matter, who did you come to side with in that
dispute?

A. That’s sort of difficult. | found that on occasion the employees were correct
in their findings. | also found on some occasions the branch chief had merit
in some particular aspects that she differed with on the employees.

TR 747. Adams was equally candid on cross-examination when he testified that there was mutual
animosity between the Complainants and Howse-Smith, characterized by arguments and shouting
which, on occasion, he viewed as disrespectful toward Howse-Smith. TR 769-70. Adams also
exhibited a disinclination to embellish or fabricate details concerning the Respondent’ s treatment of
the Complainants even when such details were suggested by counsel. TR 752. Lastly, | note that
Adamsis clearly not an ally of the Complainants, having recommended at one point that McQuade
be removed from hisjob. TR 770-71; RX 4-A-11. For these reasons, | credit Adams's testimony
and find that Howse-Smith harbored significant hostility toward the Complainantsfor challenging her
decisions on security clearances and that Wilken threatened Adams because Adams refused to issue
a security clearance at Wilken's request.

b. Reassignment of Ken Warden

Warden, a 1973 graduate of the University of Tennessee, went to work for the Civil Service
Commission in 1975 as an investigator doing background investigations for government agencies
including DOE. TR 211-12. In September 1987, he went to work at ORO as a personnel security
specialist in the Personnel Security Branch under the supervision of Patricia Howse-Smith. Asa
personnel security specialist, he analyzed background investigations for derogatory information,
conducted security interviews and, in some cases, acted as a liaison to the chief counsel’s office in
administrative review hearings. TR 212-13.
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In April 1995, McQuade, Johnson and Warden filed their first whistleblower retaliation
complaints with the Department of Labor. McQuade was thefirst to file, and his complaint was the
subject of a newspaper article which summarized his allegations regarding the improper granting of
security clearances and named Howse-Smith as one of the offending DOE officiadls. TR 245-46
(Warden). The day after the newspaper article appeared, Howse-Smith called a meeting of the
personnel division and stated that she wanted to thank all of the peoplein the division who had called
her at home to offer their support and condolences. She then stated that “this [McQuade' s
complaint isjust another salvo in an ongoing battle.” Although Warden interpreted Howse-Smith's
remarks asan attempt to intimidate him and Byrum from filing complaints, he was not dissuaded and
soon filed hisown complaint. TR 247 (Warden).

At that timethat theinitial complaintswerefiledin April 1995, Howse-Smith had becomethe
director of the personnel division, and Nettie Hudson had replaced her as the chief of the Personnel
Security Branch. TR 247. Warden testified, without contradiction, that within amonth of filing his
initial whistleblower retaliation complaint, Hudson stated at a regular weekly staff meeting that his
job duties were being reorganized so that he would no longer be doing personnel security interviews
and, instead, would be assigned to coordinate the administrative review process. TR 247-48.
Warden stated that the personnel security interviews were his most important responsibility, and he
testified that his new duties consisted of clerical functions such as preparing correspondence,
scheduling hearings and coordinating hearings which had previously been performed by personnel at
lower grade levels. TR 248-49.

“Proximity in time between protected activity and an adverse action is solid evidence of
causation.” White v. The Osage Tribal Cound@OL/OALJReporter (HTML), ARB No. 96-137,
OALJ No. 1995-SDW-1 at 4 (ARB August 8, 1997), citing Bechtel Construction Company v.
Secretary of Labog0 F.3d 926, 933 (11th Cir. 1995). Inthe absence of any proffered evidencethat
there werelegitimate, nondiscriminatory reasons for Warden' s reassignment to clerical duties, | find
it reasonable to draw an inference of retaliatory motivation from the close temporal proximity
between Warden' s protected complaint filing activity and the change in hisduties. Thisinferenceis
strengthened by Howse-Smith’s contemporaneous statement that she viewed the complaints as
another salvo in her continuing battle with the Complainants. While the reassignment of Warden's
duties can not independently support afinding that the Respondent violated the employee protection
provisions because no timely complaint was ever filed over this incident, it may be appropriately
considered to “shed light on the true character of the matters’ which are the subject of timely filed
complaints. Yellow Freight System, Inc. v. Rei@7,F.3d 1133, 1141 (6th Cir. 1994). See also
Malhotra v. Cotter & C0.885 F.2d 1305, 1310 (7th Cir. 1989) (“Evidence of past practices may
illuminate . . . present patterns of behavior.”).*®

18 Since the reassignment of Warden's personnel clearance duties involved a discrete
personnel action, the lack of atimely complaint is not obviated under either a continuing violation
or hostile work environment theory. Varnadore v. Oak Ridge National Laboratories
USDOL/OALJ Reporter (HTML), OALJ No. 1992-CAA-2 (Sec’'y January 26, 1996) at 39-41.
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c. The May 17, 1996 Interrogation of Commie Byrum

Byrum testified that when he attended the October 30, 1995 LaGrone deposition with the

other Complainants and their then Attorney, Edward Slavin, JRedpendent’ sattorneysobjected
to his presence, prompting Slavin to respond, “1 want him here because he’s my investigator.” TR
84-85. Although hewasconcerned by thisremark because hewasnot Attorney Slavin’ sinvestigator,
Byrum stated that most of the individuals present laughed, and he did not believe that anyone took
Attorney Slavin's remark seriously. TR 86-87.

Approximately seven monthslater, on May 17, 1996, Byrum was summoned to the office of

his supervisor, Nettie Hudson, Chief of the Personnel Clearance and Assurance Branch, for an
investigative interview by a personnel management speciaist, Philip Barker. TR 87. At that time,
the Personnel Clearance and Assurance Branch was under the supervision of PatriciaHowse-Smith,
Director of Personnel, who assigned Barker to conduct the investigation. TR 87-88; 1309. Smith
During the course of Barker’ sinterrogation whichfocused on Byrum' sattendance at the October 30,
1995 L aGrone deposition and whether he was employed by Attorney Slavin, Byrum inquired about
theramificationsof theinvestigation and wastold that the allegationscould result in hisremoval from
federal employment. At this point, Byrum requested to have an attorney present, and Barker
responded that he was not entitled to have an attorney but that he would be permitted to have a
witness present. TR 88-90 (Byrum); 1330-31 (Barker); CX 5; CX 11. At Byrunrsrequest, Ken
Warden was brought in asawitness, and Barker attempted to proceed with theinterview. However,
Byrumrefused to answer any further questions and advised Barker that he intended to file asuit over
theincident. TR 1313-15 (Barker); CX 11.

Following the May 17, 1996 interview, Barker sent Byrum a copy of the prepared questions

he had asked during the interview along with copies of documents he had been given by Smith when
he had been assigned to conduct the interview. CX 5; TR 1315 (Barker). The documents which
Barker provided to Byrum included a copy of an April 8, 1996 memorandum from Rufus Smith,
Diversity Programs Manager (and husband of Patricia Howse-Smith), to Dan Wilken, the Assistant
Manager for Administration and the management official responsiblefor the Personnel Division then
headed by Howse-Smith. CX 3. This memorandum, which is entitled “TRANSFER OF
EMPLOYEE CONCERN NO. 96-12 REGARDING POTENTIAL FRAUD”, forwarded an
anonymous employee concern which Smith stated that he had received upon his return to work on
April 8, 1996. Smith wrote that the anonymous concern appeared to relate to Wilken's area of
responsibility, and he requested that Wilken “handle the investigation/review of this concern in
accordance with your established procedures.” Smith also pointed out that the anonymous source
had reported that the Inspector General had been contacted in December 1995 regarding the matter
but had taken no action, and he requested that Wilken “coordin[ate] the follow-up activitieswith me
so that | can update the Employee Concerns Tracking System as to the status of this matter.”
Attached to Smith’s April 8, 1996 memorandum was an anonymous Employee Concerns Reporting
Form which alleges “extortion/fraud/conflict of interest” and states,
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In Dec. 1995 | sent an anonymous letter to the IG at HQ about Commie Byrum. |
overheard him saying he worked as an investigator for someone named Ed Slavin who
is a lawyer suing DOE.

| asked the G to investigate. They haven't done anything.

I think Byrum is xeroxing files and giving then to this Ed Slavin. How does DOE let
this happen. It seems like a conflict of interest and a violation of the Federal
Regulation for himto work for DOE and have another job working for alawyer suing
DOE.

CX 4. Byrum denied that he ever copied files for Attorney Slavin, worked for Attorney Slavin or
ever made statements to Warden or anyone else that he had ever done so. TR 93. Warden also
denied that Byrum had ever made such statementsto him. TR 254.

In a series of e-mail messages to Patricia Howse-Smith in October 1996, Rufus Smith
attempted to follow-up on the status of the Personnel Division's investigation into the anonymous
Employee Concern about Byrum's alleged outside employment and providing information to
Attorney Slavin. CX 7. On October 7, 1996, Smith wrote to Howse-Smith requesting a status
report. Howse-Smith responded the following day that the Personnel Division had not taken any
action because Byrum had refused to answer questions and because they had been advised not to take
any action until the FBI completed itsinvestigation. Id. Smith, inturn, wrotein an e-mail also dated
October 8, 1996:

Do we have a date that the FBI thinks they will be through with this matter?

I might be overly paranoid but i think there is a connection to the alleged abuse of
position in the Employee Concern and recent events with abuse of position in the
incident at Y-12. They both come out of Personnel Security.

Management (above the Personnel Division and AMA) need to see the connection
between theseincidents and turn both over to the FBI and/or the U.S. Attorney. This
is beginning to look like a pattern of behavior from certain elements of Personnel
Security to abuse their positions and violate employee’ s [sic] rights to povacy [sic]
and agency conduct standards.

Why hasn't management requested external reviews/investigations into thesse [sic]
matters. As| recall, allegations about other issues of misconduct were investigated
by 1G, GAO, and Congressional Committees. When will these employees be
investigated by external entities?

Id. The record does not contain any response to this last message.
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Barker also provided Byrum with copies of two documentmiftbe Inspector General’s
office. Thefirstisamemorandumfor therecord fromaSandraL. Schneider dated January 26, 1996
inwhich Schneider statesthat she spoketo Don Thressand Ivan Boatner of the ORO Office of Chief
Counsel regarding Attorney Slavin's statement that Byrum was present at the October 30, 1995
deposition because he was Attorney Slavin’ sinvestigator. According to Schneider’ s memorandum,
Thress and Boatner both confirmed that Attorney Slavin had made this statement which Byrum had
neither confirmed nor denied. Schneider further wrote that she had asked Thress if any follow-up
actions had been taken and that Thress responded that no action had been taken because of the on-
going litigation. Thress reportedly stated that he was sensitive to possible adverse statements that
Attorney Slavin could make regarding DOE'’ s treatment of whistleblowers and that he would prefer
to wait until the conclusion of the litigation before taking any action. CX 2 a 3. The second I1G
memorandum provided to Byrumisdated March 4, 1996 fromMichael W. Conley, Deputy I nspector
General, to the Director, Office of Nonproliferation and National Security. In this memorandum,
Conley enclosed a copy of Schneider’ s January 26, 1996 memorandum for the record and added the
following summary of the information received by the |G on November 22, 1995:

Allegedly, Mr. Commie Byrum, a Personnel Security Specialist at the Oak Ridge
Operations Office (ORO), has been providing Mr. Ed Slavin, an attorney, with
information Mr. Byrum has obtained from security files he has accessto in hisfedera
position. Reportedly, Mr. Byrum has outside employment working as an investigator
for Mr. Slavin. Reportedly, ORO officials are aware that Mr. Slavin [sic] has this
outside employment that appears to conflict with his federal employment, but they
have not taken any corrective action. Reportedly, Mr. Byrum has been heard telling
Mr. Ken Warden, another Personnel Security Specialist, about his outside
employment and theinformation he has provided to Mr. Slavin, aswell asthefact that
when Mr. Slavin was taking a “statement” from Mr. Joe LaGrone, former ORO
manager, Mr. Slavin told Department officials that Mr. Byrum worked for him.

CX 2 at 1 (quotation marksin original). Conley’ s memorandum continued that the matter appeared
to be“administratively resolvable”, and herequested that the Director, Office of Nonproliferation and
National Security provide a written response concerning what if anything that office had done or
planned to do regarding the information provided. 1d. Thereis no evidence in the record that this
office took any action in response to Conley’s memorandum.

Byrumwas subsequently contacted by an FBI agent who asked himto cometo the FBI’ slocal
officein Oak Ridge, Tennesseefor aninterview. Byrum agreed and was asked by the agent if he had
ever provided information from DOE personnel security filesto Attorney Slavin and whether he had
ever worked for Attorney Slavin as an investigator or in any other capacity. Byrum answered both
questions in the negative and heard nothing further regarding the matter. TR 94-95 (Byrum). No
formal disciplinary action was ever taken against Byrum based on his attendance at the October 30,
1995 deposition and Attorney Slavin’s comment that Byrum was his investigator.

-30-



Byrum also testified that he had a rather bizarre encounter with Rufus Smith on September
23, 1996 On that date, Byrum and Patterson were on official travel at a DOE facility in Paducah,
Kentucky. Byrum and Patterson both testified that while they were driving back to their office on
the Oak Ridge Turnpike, their vehicle was cut-off by Smith who abruptly swerved into the lane in
which they were traveling, nearly hitting their vehicle. Byrum and Patterson further testified that
Smith then made a prolonged obscene gesture toward them. TR 102-105; 702-04. Upon his return
to ORO, Byrumreported the incident to the Employee Assistance Program coordinator, Iris Housely,
who prepared a memorandum setting f@yum’saccount. TR 1011-13 (Housely); CX 8. Smith
denied that the incident ever occurred. TR 1413. | credit Byrum and Patterson and find that this
incident occurred asthey described, noting that bothwitnessesconsistently related thematerial details
of this incident though Patterson was sequestered during Byrunt's testimony. In addition, their
demeanor was sincere and direct, showing no capacity for the degree of mendacity that would be
required to fabricate the incident and falsely report it Ms. Housely.

The Complainants produced evidence in the form of an affidavit taken from Patricia Howse-
Smithduring aninternal investigation of an“EEO complaint” filed by McQuadethat “[i]t isthe policy
of Oak Ridge Operations to allow legal representation at meetings where disciplinary actions are
discussed if the employee requestslegal representation.” CX 41 at 5 (underlining inoriginal). Thus,
it appears that Barker’s denial of Byrum'’s request to have an attorney present during the May 17,
1996 interview where possible disciplinary action was discussed constituted a deviation from the
Respondent’s normal policy and procedure. The Complainants also presented uncontradicted
evidence that it was the Personnel Division's policy not to rely on derogatory information on
employees provided by anonymous sources. TR 255 (Warden); 688 (Patterson); 753-754 (Adams).

An employer’s failure to follow its normal procedures is strongly probative of deliberate
retaliation. DeFord v. Secretary of Labor00 F.2d 281, 287 (6th Cir. 1983). While Attorney
Slavin’s off-hand statement at the October 30, 1995 deposition may have provided the Respondent
with some legitimate basis for further inquiry, the timing and unorthodox manner in which the
investigation of Byrum was conducted militates against a conclusion that the Respondent was
motivated solely by nondiscriminatory considerations. Indeed, the inference of retaliation is
strengthened by the obscene gesture incident and by Smith’s e-mail appeal that Byrum and others
should be investigated because they initiated outside investigations themselves. Asthe Respondent
has offered no credible evidence showing that Byrum was treated the no differently than any other
similarly situated employee, | find that Byruny sprotected activity in assisting the other Complainants
and in attending the October 30, 1995 deposition was a contributing factor in the Respondent’s
initiation and prosecution of the investigation into his relationship with Attorney Slavin.

d. TheMay 8, 1996 Privacy Act Meeting

¥ This incident addressed by the parties at the hearing but was not specifically alleged as a
specific act of reprisal in any of the complaints filed.
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In mid-April 1996, approximately one year after the first whistleblower retaliation complaints
were filed, Warden and McQuade were contacted by a local television reporter, Jim Acosta, who was
investigating the theft of a computer from the Oak Ridge National Laboratory which allegedly later
came into the possession of a Texas drug ring. Acosta expanded his inquiry to include other possible
example of theft of government property, and he interviewed Warden and McQuade on camera
regarding their concerns about people with questionable backgrounds receiving top level security
clearances and being given access to areas where sensitive government property and equipment could
be located. TR 260-61 (Warden).

A few weeks afteAcosta sinterview with Warden and M cQuadewasbroadcast, Wilken met
with the employees of the Personnel Security Branch and stated that there had been “very close” to
aviolation of the Privacy Act. TR 107-12 (Byrum); 260 (Warden); 689 (Patterson). Warden and
Byrum asked Wilken to be more specific, but he declined. However, he did state that it wrong for
employees to entice anyone, including Congressional staff, to look at security files, and he warned
that employeeswho violatethe Privacy Act could be subject to disciplinary action up to and including
termination, civil penalties and criminal prosecution. TR 261-62 (Warden). Warden testified that
Wilken spent much of the time at the meeting looking in his direction, a gesture which he perceived
asintimidating, and he stated that Wilken commented at one point during the meeting, “I1t wouldn't
comeasasurpriseto anybody that we' ve got drug dealersin the plantsand that government property
is being stolen. All that does is make a good sound bite.” TR 262. Warden described Wilken's
demeanor at this meeting as angry and agitated, and hetestified that he felt threatened that if he ever
opened his mouth or went back on television, he would suffer some very severe consequences. TR
263.

Wilken testified that he attended the meeting in question because he had received the April
8, 1996 memorandum from Smith forwarding the anonymous concernfor hisreview and action. He
stated that because this anonymous concern indicated the potential for aviolation of the Privacy Act,
he “felt it was necessary to remind the — the Personnel Security Branch of how sacred the privacy of
individuals—especially with the actions or the—theinformation that isavailableto them—how sacred
that isand how it must be protected.” TR 1478. Wilken testified that he had done this on a number
of occasionsin the past, and he mentioned one meeting severa years earlier when he had the ORO
chief counsel brief the Personnel Security Branch staff ontheir responsibilities under the Privacy Act.
Id. Other than recalling that he was “irritated” with the division director for taking amost a month
to set up the meeting and that he probably used his normal “fairly direct, fairly animated” demeanor,
Wilken did not describe the meeting in any detail. TR 1479. After the meeting, Wilken distributed
a memorandum dated May 8, 1996 to the personnel clearance and assurance staff confirming his
discussion at the staff meeting. TR 1477, 1479-80. In this memorandum, Wilken stated,

Information which is contained in Personnel Security files is the most personal
information on individuals. Personnel Security staff have a responsibility to protect
thisinformation from unauthorized disclosure. Thisisa®“trust” that we have and must
be complied with. It isgood to review this requirement periodicaly so that none of
our staff put themselves in jeopardy of violating privacy rights. Amy Rothrock,
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ORO’s Privacy Act Officer routinely provides briefings to DOE employees,
contractor staff and others on the requirements of the Privacy Act. Because of the
guestionsraised at our meeting, Amy was contacted and will brief the entire Personnel
Divison on May 16 at 9:00 am. in Room B10-B12 on the requirements of the
Privacy Act as they pertain to the Division's activities. | would expect all of the
Personnel Security Staff to receive this refresher.

Recently wereceived an anonymousallegation that Personnel Security filesmay have
beeninappropriately provided to unauthorized users. Whilethisallegation hasnot yet
been validated and is being looked into, it is a sobering reminder that we must all be
vigilant in our protection of privacy rights.

RX 14 at 3 (underlining and quotations in original). Wilken also wrote a memorandum on May 9,
1996 to Donald Pearman, the Respondent’s Associate Deputy Secretary for Field Management,
concerning the May 8 meeting. RX 14 a 1-2. In this memorandum, which appears to have been
motivated by Wilken's receipt of a call from Attorney Slavin who accused Wilken of threatening
whistleblowers at the meeting, Wilken stated that he decided that he needed to remind the personnel
security staff of their obligations under the Privacy Act after he received the anonymous employee
concern from Smithin April. He further wrote that the meeting was focused on the need to protect
Privacy Act information, and he stated that he specifically did not tell employeesthat they could not
talk to the media:

At the meeting one individual declared that he wasn't going to give up his
“congtitutional rights’to talk to the media or anyone else in general terms about our
Personnel Security program. | specifically told himthat | wasn't talking about general
statements but rather the divulging of specific information on individuals which is
covered by the Privacy Act.

Id. at 2 (underlining and quotations in original).

It certainly can not be gainsaid that the Respondent has alegitimate business justification in
keeping its employees informed of their responsibilities under the Privacy Act. Byrum himself
willingly acknowledged this under cross-examination. TR 143-45. However, Wilken's explanation
that the May 8, 1996 meeting was merely a routine, periodic training session on the Privacy Act is
betrayed by thefacts. First, the anonymous employee concern which allegedly prompted himto hold
the meeting contained adiscrete and narrow chargethat Byrumwas copying filesfor Attorney Slavin.
There is smply no indication in either the anonymous concern or in Smith's April 8, 1996
memorandum of possible violations of the Privacy Act by any other employees which might warrant
a meeting with the entire branch staff. Second, | find on the basis of the credible testimony of
Warden, Byrum and Patterson that the meeting was not strictly limited to the Privacy Act inlight of
Wilken' sthinly-veiled disparagement of thetelevised concerns of Warden and M cQuadeasproviding
nothing more than a*“good sound bite.” And, third, the descriptions of Wilken’ stone as agitated and
angry areincongruent with aroutinetraining session and astrong indication of another agendawhich
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| find to be an attempt by Wilken to subject the Complainants to the threat of discipline and even
criminal prosecution for making public disclosures of their security concerns. | also find it
noteworthy that the May 8, 1996 memorandum which Wilken sent to the personnel security after the
meeting makes no mention of the distinction Wilken purportedly drew between disclosures of general
concerns regarding theespondent’s personnel security program and disclosures from individual
personnel fileswhich might run afoul of the Privacy Act. “[E]mployeeshavetheright to befreefrom
discriminatory action meant to deprive them of their statutory rights . . . [and] the behavior of
employersto foist such restrictions on the employees. . . does constitute adverse action with respect

to an employee’ s right to communicate with regulatory agencies. Connecticut Light & Power Co.

v. Secretary85 F.3d 89, 95 n.5 (2nd Cir. 1996) (affirming the Secretary’ sholding that an employer’s

conduct in offering a settlement agreement with “gag” clause to an environmental whistleblower
complainant constituted a discriminatory adverse employment action which violated the employee
protection provisions of the ERA). In my judgement, the timing and tone of the May 8, 1996,
combined with Wilken's references to the Complainants post-complaint public disclosure of their
personnel security concerns, amounted to intimidation, restraint and coercion of the Complainants

which is prohibited by 29 C.F.R. §24.2(b).

e. The July 1996 “Center of Excellence” Meetings

In July 1996, Howse-Smith met with employees in the Safeguards and Security Division
regarding DOE'’s “Center of Excellence Program” which was designed to consolidate important
functionswithin asinglefield office. Under thisconcept, if afield office was designated asa* Center
of Excellence” for a particular function such as personnel security, all personnel security clearance
functions would removed from other DOE facilities and consolidated at the designated location.
During her meetingsin July 1996, whichwere attended by Complainants Byrum and Warden, Howse-
Smith speculated that ORO would probably not receive Center of Excellence designation for
personnel security and that personnel security employeesat ORO would beforced to relocate or lose
their jobs. Byrum, Warden and Patterson all testified that Howse-Smith explained that ORO would
not receive Center of Excellence designation in personnel security because of the “history” and
“longstanding problemsinthebranch.” TR111-15(Byrum); 263-68 (Warden); 695-702 (Patterson).
Warden testified that Howse-Smith’s demeanor was “agitated” and that she was “kind of gloating”
when she made these remarks.” TR 265-66. At the time that these Center of Excellence meetings
took place in July 1996, the initial complaints in ORO | had already been filed, and employees
understood Howse-Smith’s references to “longstanding problems’ and “history” in the branch to
mean the lawsuits filed and security concerns raised by the Complainants. TR 698-99 (Patterson).
Patterson additionally testified that as employees were exiting the meeting where Howse-Smith had
attributed ORO’ s dim prospects of attaining Center of Excellence status to the Personnel Security
Branch’s longstanding problems and history, employee Tom Townsend turned to Byrum and said,
“See what you've done.” TR 701. Warden and Patterson further testified that this meeting raised
thelevel of hostility toward the Complainants within the branch; TR 267 (Warden); 701 (Patterson);
and Townsend testified that it seemed to him that management only brought up the Center of
Excellence program and the threat of job loss when employees raises security concerns or filed
complaints. TR 804.
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Howse-Smith did not address the Center of Excellence meetings in her testimony, and the
Respondent offered no other evidence to refute this allegation. Accordingly, | find that Howse-Smith
linked the possibility of involuntary transfer or job loss'tangstanding problems’ and “history”
within the Personnel Security Branch and that her remarks were quite reasonably understood by
employeesasplacing the blamefor such consequences on the Complainantsfor challenging personnel
security practices and filing environmental whistleblower retaliation complaints. | further find that
the Respondent, by singling out the Complainants as bearing the responsibility for their co-workers
threatened job loss, intimidated, restrained and coerced the Complainants in violation of 29 C.F.R.

§24.2(b) in part because they engaged in protected complaint filing activity.

f. The October 1, 1996 “Suspension” and Reassignment of Warden

Warden and McQuade were interviewed a second time by television reporter Acostain late
September 1996 inthecontext of Acosta scontinuing investigationwhich, at that timewasexamining
an incident where an employee allegedly attempted to walk out of the Y-12 plant with a weapons
part. TR267-69 (Warden). Theinterview was broadcast on Monday, September 30, 1996. TR 269
(Warden). Warden testified that Acostaalso asked if he knew anyone who might be able to confirm
the weapons part incident, and he agreed to make afew phonecalls. TR 271. Warden testified that
he then called two contractor employees, TheresaKirkland and O.J. Sheppard, on September 30 and
asked them if they would be willing to talk to Acosta. Both declined, and Sheppard cited a pending
FBI investigation into the incident as his reason for not talking to Acosta. TR 271-74.

After receiving the call from Warden, Sheppard prepared a memorandum concerning the
contact. TR 1710 (Sheppard); CX 16. Inthis memorandum, Sheppard stated that Warden had told
himthat Acostawaslooking for a confidential or anonymous source to verify that the part involved
in the incident was classified, that it was a weapons part and that other people may have been
involved. Id. at 1. Sheppard further reported that Warden had attempted to sway him by stating that
the incident involved another DOE cover-up because DOE had refused to provide any information
to the news media. Sheppard also stated that he told Warden that the incident had been referred to
the FBI which would determine what information to release, and Warden asked him to identify the
responsible FBI agent. Id. at 2. The copy of Sheppard’ s memorandum admitted into evidence
indicates that it was sent to James Ware, Chief of the Safeguards and Security Division at 7:57 am.
on October 1, 1996. Sheppard testified that he considered Warden to be representing DOE when he
received Warden's September 30, 1996 telephone call, TR 1711, and he stated that he considered
Warden's attempt to get himto release information to Acosta as “inappropriate and unethical.” TR
1715. Warden agreed that Sheppard told him that the FBI wasinvolved in theincident, but he denied
asking Sheppard whether the stolen part was classified, whether it was a weapon part or whether
there were other people involved. TR 331.

It appearsthat Ware had first learned of Warden's call to Sheppard on September 30, 1996
and that he called Howse-Smith to urge that Warden be removed from the personnel security and
assurance branch because he had no business trying to get information that could hamper the FBI’s
investigation of the Y-12 theft incident. CX 15.
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After lunch on October 1, 1996, Warden was summoned along with Nettie Hudson, who was
then branch chief, to see Howse-Smith who was then Director of the Personnel Division. According
to Warden, Howse-Smith asked Warden if he had called Sheppard about the Y-12 theft incident, and
Warden confirmed that he had. TR 269-70. Howse-Smith then informed him that he was being
accused of misuse of position, TR 269, and would be placed on administrative leave for the remainder
of the week pending an internal investigation. TR 275. Warden was then escorted from the
workplace. CX 17.

On October 4, 1996, while Warden was absent from the workplace on administrative leave,
Howse-Smith prepared a memorandum in which she wrote that she had been informed by Melanie
Kent, Acting Chief of the Personnel Management Analysis Branch, that Warden had called Iris
Housely, the DOE nurse, to say that he had seen his psychologist who recommended that Warden
was not in any mental shape to return to work before October 7, 1996. Howse-Smith further stated
in this memorandum that Housely had also reported that Warden had made a statement that if he goes
out, heis “going to take two or three people with him” aswell as a past statement to the effect that
he was so sick of what was going on that he'd like to take a gun anc come in and shoot the whole
bunch. CX 18. Warden denied ever making either statement but added if he did, it was “stress
talking.” TR 338. He acknowledged that the alegation that he had made such statements was
serious and that he would have expected the Respondent to question him, which they never did. TR
339. Housdley was called as a witness and testified that Warden had made the statements attributed
to himin the Howse-Smith memorandum, although she attributed the statements to stress and does
not view Warden as a violent person. TR 1025-26. As Housley is an impartial witness whose
testimony was more detailed on this point than Warden's, | credit her account and find that Warden
did make the statements attributed to him in Howse-Smith’s October 4, 1996 memorandum.

October 4, 1996, Ware and Industrial Security Specialist Carolyn W. Fuller interviewed
Sheppard and Kirkland regarding their September 30, 1996 telephone conversations with Warden.
Ware and Fuller set forth their investigative findings in a report dated October 7, 1996. CX 19.
Wade testified that when he began his investigation, he was misinformed by Sheppard’ s supervisor,
aMr. Clements, that it was another employee, Ken Wingo, who had contacted Sheppard in an effort
to get him to confirm details regarding Y-12 weapon theft. TR 1753. Regarding the seriousness
of the issue, Ware provided the following testimony:

A. It was significant for a couple of reasons. First, Mr. Clements expressed
concern about this inquiry because we had informed the FBI of this alleged
theft. The FBI had began an active investigation and therefore, we were
concerned that amember of our federal staff would engage in an activity that
displayed lessthan adequate judgment and providing prematurely information
to the press on an active investigation.

Q. And was this information that Mr. Wingo was alleged to have -- was this
information classified?
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A. It could have been. In fact, some aspects of it early on was. The reason that
it was classified is because fif, in fact, a nuclear weapons component that was
classified intrinsically, and simply what that means is that the component
would be classified because of its physical appearance or because of its
dimensions or because of the material that it was constructed of, that would
indicate that there is something intrinsically about this that if released to
unauthorized persons would in some way endanger our national security in
terms of nuclear proliferation. So, if, in fact, an individual had done this and
been successful at removing one of those parts from a material access area and
was one exit away from being able to walk away with that part, the manner
in which he executed this would have then been classified because it would
have revealed vulnerabilities in our security system.

TR 1753-54. Ware called Wingo in for an interview and confronted him with the allegation that he
had contacted Sheppard. Ware testified that Wingo became very upset and denied any knowledge
of the incident, so he went back to Clements and informed him that Wingo had denied the calling
Sheppard. Clements said that he would check this out, and he later called Ware back and told him
that Ken Warden, not Ken Wingo, had made the call. TR 1754-55 (Ware); CX 15. Aside from his
initial meeting with Howse-Smith on October 1, 1996, Warden was not interviewed during the
Respondent’ sinvestigation, and hedid not have any opportunity to present hisversion of theincident.

TR 277 (Warden). When it was pointed out to him on cross-examination that Wingo had been given

an opportunity to answer the alegation in an interview while Warden was not, Ware conceded that

this was a double standard and unfair to Warden. TR 1777-82.

When Warden reported to work on Monday, October 7, he was given a memorandum from
Howse-Smith who stated, in pertinent part,

Thisisto notify you that, pending the completion of the FBI investigation of the theft
at the Y-12 Plant, you will be detailed to a position in the Directives Management
Group effective October 7, 1996. The period of theinitial detail will not exceed 120
days; however; this time period may be adjusted depending on the circumstances of
the FBI investigation. Thisdetail will not affect the status of your salary or any other
benefits of your Federal employment and is not considered a disciplinary action.

During the period of time that you are detailed to the Directives Management group,
you will not: perform any duties of your present position of Personnel Security
Specialist, GS-12; have access to the Personnel Security Branch location in the
Federal Building or information, therein; or provide any counsel or advice relating to
personnel security matters. Your current workload will be assigned to other
specidlistsin the Division.

CX 20. Warden testified that when Howse-Smith delivered the October 7, 1996
“ADMINISTRATIVE LEAVE/DETAIL” memorandum to him, her tone and mannerisms were
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“provocative” asthough shewas attempting to provoke areaction which could be used against him.
TR 280. Hefurther testified that it was “obvious from her demeanor, body language and tone of
voice that she was very much enjoying what she was doing.” TR 281.

Warden testified that at the time he was detailed to Directives Management, the workload in
personnel security was very high and that the staff had been reduced by retirement and attrition.
However, when he reported to Directives Management, he was informed by his new team leader,
Dawn Rosenstrom, that they had nothing for him to do. TR 281. Eventualy, he was assigned
functionssuch asphotocopying, filing and taking notes at meetingsand during conference callswhich
had formerly been performed by a student aide. TR 281-82. Although Warden was depressed and
infuriated over this action being taken with his being deprived of any opportunity to address and
resolve any concerns relating to the Sheppard incident, Rosenstrom wrote to Howse-Smith on
November 1, 1996 that he had displayed a “can-do work attitude” and has been “an asset and
welcomed addition to our office.” CX 22. Rosenstrom repeated her highly favorable assessment of
Warden's performance and “can-do” attitude in July 1997 when she provided input for Warden's
annual performance appraisal. CX 28 at 2-3.

Before his assignment to Directives Management was made permanent, an issue arose
concerning Warden's compliance with the Respondent’s Technical Qualification Program (TQP)
trainingwhichisrequired in order for an employeeto remain qualified to work asapersonnel security
specialist. TR 286-87. On May 14, 1997, he received an e-mail message from Allen Clemons, the
TQP manager, who reminded Personnel Security Branch employees of the TQP training
requirements. Warden responded that he had received no information and no training since he had
been detailed to Directives Management, and he stated that he did not know whether he needed the
training. CX 24 a 2; TR 287-88. Clemons, in turn, advised Warden that he should tak to his
manager, past or present, to determine whether he was still covered by the TQP training
requirements. CX 24 at 1. Warden then initiated a series of e-mail correspondence with Howse-
Smith in which he inquired about his TQP training status and expressed a desire to resolve any
concerns that were preventing him from working in the Personnel Security Branch. Howse-Smith
responded that she would not discuss the matter in e-mail, and she offered to meet with Warden.
Warden replied that he had spoken to his attorney and could not understand why Howse-Smith was
unwilling to respond to hisquestionsinwriting. Howse-Smith responded that Warden' sattorney was
not an employee of the Personnel Division and that questions about assignments and training are
routinely handled through sit-down discussions between the employee and supervisor. She further
stated that she saw no need to alter this process and concluded, “The choiceisyours.” CX 25at 1;
TR 292-94 (Warden). Thisimpasse over the means of communication was not resolved, and Warden
never received any training. TR 293 (Warden).

Warden's detail to Directives Management was originally set at 120 days, but it was twice
extended by Howse-Smith. TR 278 (Warden); 1652-53 (Howse-Smith); CX 28 at 4. On these
occasionswhen hisdetail was extended, Warden asked Howse-Smith how the FBI investigation was
going, and she responded that she did not know, leading Warden to conclude that the Sheppard
incident reassignment was * nothing but aruse to get me out of personnel clearance and to get me out
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of an environment where | could voice concerns about the way the progedmaing managed.”
TR 278. In July 1997, Howse-Smith informed Warden that she was making his reassignment to
Directives Management permanent, TR 283 (Warden), and in August 1997, Warden was officially
reassigned to Directives Management as a Management Analyst, GS-343-12. TR 284, 297; CX 28
at 4; CX 29. Howse-Smith provided the following rationale for Warden’s permanent reassignment:

The decision was made because there was till an ongoing concern about whether or
not Mr. Warden would protect information he had access to based on the previous
experience. We had a need for someone, because we had lost an employee in that
group. We had a need for someone to support that activity. Mr. Warden had the
ability to do it and had been going a good job.

TR at 1568. Howse-Smith also testified that Warden has not lost any pay or benefits as a result of
his reassignment to Directives Management, and she asserted that the reassignment was not a
“formal” disciplinary action. TR 1568-69.

Wardentestified that he hasremained in DirectivesM anagement since October 1997; TR 283;
and hiscurrent teamleader, Wayne Albaugh, confirmed that his dutiesin Directives Management are
primarily clerical and administrative in nature. TR 951-52. Albaugh also testified that he had a
discussion with Howse-Smith concerning Warden and the workload in Directives M anagement, and
Howse-Smith stated, referring to Warden, “he can just run the copying machine.” TR 950.

Warden protested the permanent reassignment and asked Howse-Smith to provide himwith
the authority for taking the action and hisappeal rights. TR 298 (Warden). On September 23, 1997,
Warden received the following note from Howse-Smith:

Ken,

| apologize for taking thislong to get back to you on your request, however, thetask
of preparing for aRIF at the Direction of the Secretary of Energy had taken priority
over everything else. Again, | apologizefor thedelay. Y our questionas| interpreted
it waswhat gave me as the supervisor the authority to reassign you to the Directives
management Group and what were your appeal rights.

5 USC 7106 gives management the authority to among other things “assign”

employees and “assign work”. Asthisisamanagement right the action itself cannot
be appealed.
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CX 27; TR 298-99 (Warden).” Warden was familiar withthe“RIF’ (reduction-in-force) mentioned
in Howse-Smith’ s memorandum because he had received a memorandum dated July 30, 1997 to all
ORO employees from ORO Manager James C. Hall concerning retirements and “buyouts’ in light
of the possihility that a staffing reduction would be necessitated by an appropriations bill then under
consideration in the Congress. TR 295-96 (Warden); CX 21. Warden testified that while no
positionsin personnel security weretargeted in the RIF, his new position in Directives M anagement
was one of four positions in that organization which were dated for reduction, and he was fourth
fromthebottominseniority. Ultimately, no RIFtook place asCongressappropriated sufficient funds
to support ORO’s staffing. TR 296-97.

Subsequent to hispermanent reassignment to Directives Management, Warden has continued
his effortsto return to hisold job in the Personnel Security Branch. Ron Adams, the current branch
chief, testified that he isin the process of hiring for the branch and has tried to get Warden back, but
he has encountered some resistence from St. Pierre and Wilken who admonished him to think long
and hard before bringing Warden back. TR 761-66. Later inthe hearing, Wilken testified he would
allow Warden back into personnel security; TR 1496; but St. Pierre testified that he was under the
impression that Warden should not be brought back to personnel security because he was a
troublemaker. TR 1272-77. St. Pierre also made it clear that Warden's troublemaker reputation is
related to his protected complaint filing activity:

Q. How recently did Mr. Wilken and Ms. Smith giveyou theimpression that Ken
Warden was a troublemaker?

A. Weéll, | had known that Mr. Warden was a part of this ongoing lawsuit well
before coming back to Oak Ridge.

TR 1262. St. Pierrefurther testified that Wilken gave himtheimpressionthat all of the Complainants
were“bad news’ and that there have been “ongoing problemswith thesefolks, thelawsuit ... .” TR
1268-69.

There is ample objective evidence in the record that the Respondent’s investigation into
Warden's telephone call to Sheppard was supported by legitimate business considerations. The
attempted theft of a nuclear weapons part unquestionably was a highly sensitive matter, and the
Respondent can hardly be faulted for taking all reasonable measures to insure that the investigation
into the incident was not compromised. That the investigation itself was not simply a pretext to
retaliate against Warden and get him out of personnel security is clear from the fact that it was
triggered by Sheppard who revealed himself to be no ally of Ware. TR 1729-34 (accusing Ware of

%0 The section of the United States Code cited in Howse-Smith's response is the
“Management Rights’ clause of the Federal Service Labor-Management Relations Statute, 5
U.S.C. 87101 et seq
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interfering in an investigation into suspected drug use and drug dealinfrestoadent’ sfacilities).

That said, the Respondent’ s treatment of Warden is troubling for several reasons. First and
foremost, the corrective action employed, removing Warden from his job in personnel security,
appears to have no rationa relationship to the Respondent’s stated concerns with his conduct in
attempting to persuade Sheppard to talk to the press about the Y-12 theft incident. That is, the
Respondent was concerned, as Ware explained it, because Warden displayed poor judgment by
prematurely providing informationto the presson an active investigation and because of the potential
for improper disclosure of classified information concerning the stolen component and the manner
in which the theft was carried out. Significantly, the incident did not involve Warden allegedly
disclosing any information that he obtained from personnel security files or in his official capacity as
apersonnel security analyst, but rather an attempt to persuade a Sheppard, a contractor employee,
to disclose information to which Sheppard had access. Sincethereisno evidencethat Warden could
not have made his allegedly improper contact with Sheppard from Directives Management asreadily
ashedid fromhisjob inthe Personnel Security Branch, | find that the Respondent has not shown that
its concerns over improper disclosure of classified information or compromise of the FBI's
investigation constituted a legitimate, nondiscriminatory reason for either detailing Warden to
Directives Management in October 1996 or permanently reassigning him there in July 1997.

The Respondent also contends that Warden was assigned to work in Directive Management
based on legitimate, nondiscriminatory workload considerations, and it arguesthat the reassignment
can not be viewed as an adverse action because Warden is thriving in Directives Management and
because Warden admitted that he was doing well in that area and that the work environment ismuch
better in Directives Management than it wasfor himin the Personnel Security Branch. Respondent’s
Closing Argument at 33-34. This argument also does not withstand scrutiny. While Warden may
not have suffered a reduction in pay or benefits as a result of the reassignment, his uncontradicted
testimony establishes that his job in Directives Management consists primarily of clerical functions
and isless desirable and less prestigious than the position he held in the Personnel Security Branch.
Based on this testimony, | find that the reassignment was a demotion. SeeDeFord v. Secretary of
Labor, 700 F.2d 281, 287 (6th Cir. 1983). Moreover, theweight of the credible evidencerevealsthat
Howse-Smith's asserted judtification, that Warden was needed in Directives Management, is
pretextual. Warden testified that histeam leader in Directives Management did not know what to do
with him and that he essentially had to find his own work to do. In addition, the fact that Warden's
position in Directives Management was targeted for a possible RIF while no jobs in the Personnel
Security Branchwere affected, seriously underminesthe claimthat Warden was needed in Directives
Management. Instead, whenthisfact isconsidered in light of the evidence showing that (1) Howse-
Smith previoudly retaliated against Warden by removing hissecurity clearanceresponsibilitiesbecause
hefiled hisinitial complaint, (2) Wardenwasreassigned to Directives Management with no more than
acursory opportunity to defend hisactions and (3) that management officials have cautioned against
returning Warden to the Personnel Security Branch because of his history as a “troublemaker”, an
inference is created that Warden's protected complaint filing activity played a part in the
Respondent’s decisions. As the Respondent has not produced credible evidence to rebut this
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presumption, | conclude that Complainants have established that the Respondent discriminated
against Warden by reassigning himto essentially clerical duties in Directive Management in retaliation
for his protected activity in filing environmental whistleblower retaliation complaints.

g. Reprimand of Commie Byrum

On June 14, 1999, Byrum and Team Leader Nettie Hudson became engaged in discussion
concerning placement of a recommendation on a case review and analysis sheet. It is undisputed that
their discussion evolved into an argument over the proper procedure, and Byrum and Hudson took
their disagreement to Barry Krause, the Associate Director of the Safeguards and Security Division.
Two weeks later, on June 14, 1999, Byrum was summoned to the office of James Ware, the Director
of the Safeguards and Security Division, where he was presented with a Notice of Verbal Reprimand
for insubordination and threatening behavior and to warn hinfifilitate such actions on your part
may result in a more severe disciplinary action, including suspension or possibly removal.” CX 12.

The memorandum gave the following reasons for the reprimand:

Y ou became angry on February 3, 1999, when the Team Lead requested a file for
further review. Y ou became angry and began yelling at her which was overheard by
othersin the Team area. Y ou stood over your Team Lead breathing hard and fast,
almost snorting in athreatening manner. When shetold you that you could leave, you
stood inthe doorway glaring at her and continued your breathing patter beforetelling
her that you had been told she did not have authority to override an analyst
recommendation. Y ou further inferred that you had been told that any authority she
though she had would be short lived. When questioned by her, you refused to identify
the source of that information. You were warned about this behavior by the
Associate Director.

On June 14, 1999 at approximately 11 a.m., you became angry and began yelling at
your Team Lead when she left you anote on acase fileindicating that you needed to
add your recommendation to the casereview and analysis sheet. When you weretold
that casefileswere not to betaken out of the Team areafor further action and review
unless she was informed or approved such actions, you became angry and began
shaking your finger at her and yelling that she was not your supervisor and could not
tell you what to do. Y ou aso wereyelling that she could not tell you what you could
or could not do. This outburst on your part was overheard by others in the Team
area. You and your Team Lead immediately came to discuss the problem with the
Associate Division Director. During this discussion you again became loud. During
this discussion you denied shaking your finger at your Team Lead. You were
becoming so irate that she told the Associate Division Director that she refused to
continue the discussion with you.

CX 12. Byrum testified that he told Ware that the reprimand was not accurate, and he tried to
explain why it was not true, but Ware interrupted and asked, “Do you expect me to believe that
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Nettie Hudson would come to me with a fadseusation?” TR 119. According to Byrum, Ware
then stated, “ There’ smore here than meetsthe eye. There arethings going on behind the scenesthat
we're not discussing here.” TR 120. Byrum testified that he had no opportunity to tell his side of
the story until he received the reprimand from Ware. TR 119. He specifically denied that he had
been warned by Associate Division Director Krause regarding his alleged behavior on February 3,
1999; TR 119; and Krause confirmed that he had never verbally reprimanded or warned Byrum prior
to June 14, 1999. TR 920-21. Byrum aso denied shaking his hand or finger or yelling at Hudson
during the June 14, 1999 incident:

Wéll, first of all, | did not shake my hand or my finger at her. | did not yell at her.
And again, my voice probably did not become louder than what I’ m speaking right
now. It’sindicated that during our discussion with the associate division director that
she refused to continue the discussion. What brought that about was that she said
that the reason shewanted adiscussionwiththe division director or associate director
wasthe fact that | had shaken her [sic] finger at her. | told her that | had not shaken
my finger at her. And thiswasin the presence of Mr. Krause, and she said, “Areyou
calingmealiar?” And | said, “Well, no, I’'m not calling you aliar, but one of usis
mistaken.” And shesaid, “Well, you'realiar.” And| said, “No Nettie, I'mnot aliar,
but one of usisdefinitely mistaken.” She said, “Well you’' re questioning my integrity.
| refuse to discuss this any further with you.” So, Barry asked me to leave at that
point. Mr. Krause.

TR 122-23. Byrumalso testified that when Krause spoketo himafter the incident, he denied pointing
his finger at Hudson, and Krause told him “that could be construed as a threat, you know, if you
didn't okay, but don’'t ever do it again if you did.” TR 178-79.

Hudson, on the other hand, testified that Ware' s June 28, 1999 Notice of Verbal Reprimand
accurately described the February 3, 1999 and June 14, 1999 incidents; TR 898; and another witness
who overheard the June 14, 1999 argument testified that Byrum's voice was raised. TR 838-39
(Leonard-Spruill). Krausetestified that Hudsonand Byrumwere obviously irritated with each other,
but were not yelling, when he met with them on June 14, 1999. He stated that he asked Byrum to
leave when Hudson indicated that she wished to continue discussing the matter with himaone. TR
924-25. Krausefurther testified that he wanted to support his supervisor, so he twice asked Hudson
if she wanted to pursue a reprimand, but Hudson responded that she did not wish have Byrum
reprimanded and only wanted to straighten out the manner in which records were going to be
handled. TR 922-25. Krause told Hudson that he would speak to Byrum after lunch, and he stated
that he met with Byrum and informed him that he could not shout at his supervisor even if he was
upset and disagreed with adecision. TR 925-26. Krausetestified that he was unable to find Hudson
after he had spokento Byrum, but he informed Warethat he had spoken to Byrum about theincident.
According to Krause, Ware agreed with the manner in which he had handled the incident and agreed
with his assessment that no further action was warranted. Krause then left Hudson a note to this
effect and considered the matter resolved. TR 926-28.
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Hudson agreed with Krause that she had not asked that Byrum be reprimanded, but she
testified that she told Krause she was not satisfied with the manner in which he had handled the matter
because he had spoken to Byrum privately when she wanted a meeting to talk about the incident. TR
893-94. Hudson testified that she then went to Ware because she was dissatisfied with Krause's
resolution and wanted to be sure that Ware heard her version of what had happened. TR 899-900,

904-5. Hudson also testified that she felt that the reprimand and, in particular the reference to
possible suspension or removal, was “excessive’ and “overkill”. TR 908, 910-11.

Waretestified that the statement in the reprimand that Byrum had previously been warned by
Krause about hisconduct on February 3, 1999 wasinaccurate and resulted from amisunderstanding.
TR 1669-70. Ware stated that he had no reason to disbelieve Krause' s testimony that Hudson had
twice indicated that she did not wish to pursue a reprimand, and he admitted that Byrum had no
opportunity to comment on the June 14, 1999 incident prior to the issuance of the Notice of Verbal
Reprimand even though basic fairnessrequiresthat employees have theright to get their story heard.
TR 1783-84, 1786-88.

Hudson credibly testified that she was disturbed by Byrum's behavior during the June 14,
1999 incident. Therefore, | find that there is a factual basis for the allegations contained in Ware's
Notice of Verbal Reprimand. However, Ware' s failure to provide Byrum with an opportunity to
respond to Hudson's version of events, an omission which is clearly contrary to the Respondent’s
policies and fundamental fairness, when combined with Hudson's testimony that she did not want
Byrum disciplined, the inaccurate statement that Byrum had been previoudly warned about similar
behavior and Ware' s statements about there being “more going on than meets the eye” and factors
“behind the scenes’, raises an inference of disparate treatment based in part on Byrum'’s protected
complaint filing activity. On these facts, and noting particularly that Ware did not deny or explain
his statement that there were additional, unstated reasons for the disciplinary action, | find that the
Noticeof Verbal Reprimand wasissued in part because Byrum engaged in protected complaint filing
activity.

h. The March 9, 2000 Reassignment of Commie Byrum

On March 9, 2000, Donat St. Pierre, the Acting Director of the Safeguards and Security
Division held ameeting with the Division’s staff to announce areorganization. It isundisputed that
St. Pierre stated at this meeting that Byrum would be moved from the Personnel Security Branch of
the Safeguards and Security Division to the Security Oversight and Support Branch where he would
no longer perform personnel security functions, including security clearance interviews and analysis,
but would be performing physical security functions, including inspections of facilities. The
reorganization and Bryum's reassignment were depicted on organizational charts which St. Pierre
distributed and displayed on an overhead projector. Byruminquired asto why he was being moved,
and St. Pierre responded that it was because of his experience in personnel security and because of
Byrum'’s background in federal law enforcement. In response to Byrum's question about who had
made the decision to move him, St Pierre stated that the decision had been made by Dan Wilken, the
Assistant Manager for Administration. St. Pierre then added, while gesturing in Byrum'’ s direction,
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that the decision had been made in an efftortquell some of the disgruntlement.” TR 125-31
(Byrum); 706-712 (Patterson); 757-59 (Adams); 785-87, 790-91 (Townsend); 815-818 (Leonard-
Spruill); 843-49 (Belland); 882-87 (Hudson). Severa of the witnesses testified that St. Pierre also
referred to “history” and Byrum being part that disgruntled “bunch” or ‘group” in “personnel
security” when explaining the rationale behind the decision to reassign Byrum. TR 711-12
(Patterson); 790 (Townsend); 818 (Leonard-Spruill); 884-85 (Hudson).

Earlier in 2000, Selicia Leonard- Spruill had requested to be moved out of the Personnel
Security Branch, but her request was denied by St. Pierre for the asserted reason that the personnel
security workload was simply too heavy to move anyone at that time. TR 813 (Leonard-
Spruill);1120 (St. Pierre). Multiple witnesses testified that the workload in the Personnel Security
Branch in March 2000 was very heavy and that they understood St. Pierre’s explanation of the
reorganization to meanthat Byrum, the most senior employee then in the Personnel Security Branch,
was being moved to punish him for speaking up and filing complaints. TR 712-13 (Patterson); 766
(Adams), 787, 794-95 (Townsend); 814-18 (Leonard-Spruill), 886 (Hudson). Indeed, Townsend
testified that on the day Byrum was transferred, the personnel security workload was one-hundred
cases behind due to alack of personnel. TR 794-95. St. Pierre’ stestimony was vague and at times
confusing regarding the March 9, 2000 meeting, as well as other pertinent events, but he did
acknowledge giving conflicting rationales for Byrum's reassignment, and he stated that it was clear
that the attendees at the meeting “misunderstood” what he was saying. TR 1230-31.

On Monday, March 13, 2000, Byrum was reassigned to the I nspections Branch pursuant to
St. Pierre’ sannouncement at the March 9, 2000 meeting. TR 1804 (Byrum). Although he had been
reassigned to the Inspections Branch and reported to the acting branch chief, Wayne Y odel, Byrum
testified that he spent the day in his office in the Personnel Security Branch where he worked on
finishing a few personnel security cases. TR 1810-11. Byrum was out of work the next two days
for evaluation and treatment of an acid reflux condition. TR 1805 (Byrum). He testified that when
he returned to work on Thursday, March 16, he was summoned to St. Pierre' s office where he was
informed by St. Pierre that he had been returned to the Personnel Security Branch because he had
“sicced” his lawyer on St. Pierre and, in an apparent reference to the environmenta whistleblower
retaliation complaint filed shortly after the March 9, 2000 meeting, because the layer had “filed
papers.” TR 1809. St. Pierre did not deny making these statements. TR 1168.

Howse-Smith offered a substantially different explanation for the rescission of Byrum's
reassignment to the Inspections Branch. Shetestified that shelearned of Byrum'’ s reassignment and
the reasons given by St. Pierre at the March 9, 2000 meeting for the first time when she received a
call after the meeting from Hudson and another employee. TR 1570-71. She stated that her reaction
upon hearing what had transpired was “shock” because “[you can make moves to change an
organization to give people adifferent look where you have additional needs, but interms of moving
someone because you feel they are disgruntled, that’s prohibited.” TR 1572. Howse-Smith further
testified that after she discussed the situation with Wilken, who was also unaware of what St. Pierre
had done, and,
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We called St. Pierre over to our building and confronted him and asked him if he, in
fact, had announced the reorganization the way he said he -- what we had heard. He
confirmed that he did, and we talked to him about the concerns we had voiced
previous to his announcement and told him he just couldnt do that . . . | told Mr. St.
Pierre that he could not do that, that was a prohibited action to move someone for
that reason.

TR 1574. Howse-Smith stated that she told St. Pierre “that because Mr. Byrum had — was a
whistleblower, that any move such as this would be viewed asretaliation and that we just could not
dothat.” TR1575. Howse-Smithfurther testified that the Byrun' sreassignment also made no sense
from aworkload perspective because “they have been so far behind in the personnel security group”
and would not be able to “backfill” to compensate for Byrum'sloss. Id.

The Respondent attempted to establishthat there werelegitimate, nondiscriminatory reasons
for Byrum's reassignment to the Inspections Branch. For example, it was suggested that the
reassignment was related to an accusation by acontractor’ semployee that Byrum had threatened her
afew weeks before March 9, 2000, and it tried to show that Byrum’s experience and training with
the Bureau of Alcohol, Tobacco and Firearms, the U.S. Marshal’s Service and the Border Patrol
made him particularly suited to I nspectionsBranchwork. However, Byrumresponded that thethreat
accusation was investigated by the Respondent and found to be untrue, and that his background as
an AT agent was not relevant to the work in the Inspections Branch. TR 175, 183-84. The
Respondent offered no other evidence to support these claimed reasons, and it now basesits defense
onthefact that the reassignment was quickly cancelled. Inthisregard, the Respondent contendsthat
the reassignment did not constitute actionable retaliation because it caused Byrum no more than
“temporary unhappiness’ which did not adversely affect his terms, conditions or privileges of
employment and, therefore, did not rise to the level of actionable whistleblower retaliation under
Griffith v. Wackenhut Corp., USDOL/OALJReporter (HTML), ARB No. 98-067, OALJNo. 1997-
ERA-52 (ARB February 29, 2000). Inmy view, the Respondent’ s reliance on Griffith is misplaced
for two significant reasons. First, the ARB noted in Griffith that the employer had acted quickly,
effectively and completely onitsowninitiativeto correct an unjustified personnel actionand to ensure
that such actions would not occur in the future:

The officials recognized their error on their own; no grievance had to be filed, no
prodding from the NRC or the Labor Department was necessary. Griffith's lost pay
was restored immediately (if, indeed, the order to cut her pay ever even took effect),
and the letter of reprimand was expunged from her personnd file immediately (if the
letter was ever even written or placed in her file). And finally, the investigating
officials developed recommendations for curing the underlying training and
supervision deficiencies. These recommendations were implemented at Salem and
Hope Creek, and Griffith herself testified that less than six monthslater conditions at
the facility were much improved.

-46-



Id. at 11-12. Here, however, the Respondent may have acted quickly, but it is abundantly clear from
St.Pierre' sstatement to Byrumthat he was being sent back to the Personnel Security branch because
he’'d “sicked” hislawyer on St. Pierre and because the lawyer had filed papersthat the reassignment
was rescinded not because of any enlightenment on the Respondent’ s part, but because Byrum had
filed acomplaint alleging that the reassignment amounted to environmental whistleblower retaliation.
Moreover, thereis no evidence in this record that the Respondent has successfully implemented any
measures to cure underlying training or supervisory deficiencies. Second, and perhaps more
importantly, Griffith involved an isolated action against a single employee where the instant case
involves multiple actions against multiple employeeswho allege that the totality of the Respondent’s
conduct toward them created a hostile and abusive work environment. Under these circumstances,
I conclude that the facts of this case are markedly different from the situation in Griffith where the
ARB relied on policy considerations in characterizing the employer’ s rescinded disciplinary actions
as a*“brief stumble” which had been effectively remedied:

The [employee protection] provision is meant to encourage covered employees to
speak out about safety hazards without fear of reprisals and to encourage covered
employers to respond constructively and without reprisals. Viewed in their entirety,
Wackenhut's actions certainly sent the right message to employees and resulted in
safety improvements.

Id. at 12. The only message sent to the employees who attended the March 9, 2000 meeting is that
Byrum was being transferred out of the Personnel Security Branch because of his reputation as a
disgruntled employee and his association with the other complainants and their protected activities.
Accordingly, I conclude Byrum’'s March 9, 2000 reassignment to the Inspection Branch constituted
retaliation in part based on his protected complaint filing activity. Moreover, the Respondent’s
unlawful conduct in this instance is aggravated, as discussed above, by the attempted spoliation of
relevant evidence.

h. The February 21, 1990 “Disgruntled Employees’ Memorandum

The Complainants’ April 12, 1997 complaint alleges further retaliation based on their receipt
of information in April 1997 which indicated that the Respondent’s headquarters has been
“blacklisting” them because of their protected activities since 1990. ALJX 3. The basis of this
allegation isamemorandum dated February 21, 1990 from a John Rabb to a John C. Tuck which the
Complainants or their former counsel discovered in April 1997. In this memorandum, which refers
to avigit to Oak Ridge by staff of the Oversight and I nvestigations Subcommittee of House Energy
and Commerce Committee (the “Dingle Committee”) during February 1990, contains the following
statement in a paragraph dealing with personnel security: “There anumber of disgruntled employees
in the Personnel Security Branch, and two in particular have contacted the OSE office and the IG to
complainthat anumber of their clearance recommendationshave been overturned by their superiors.”
CX 1lat 1. The Complainants presented no evidence, aside from the memorandum itself, to support
this alegation, and they have not addressed it in their post-hearing brief. 1nview of thefact that the
reference to disgruntled employees predates any protected complaint filing activity by several years,
| find that the February 21, 1990 memorandum is not probative of whether the Respondent has
subjected the Complainants to a hostile and abusive work environment because they filed their
whistleblower retaliation complaintsin ORO 1
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j. Retaliation Against Virginia Johnson.

Virginia Johnson voluntarily left ORO in July 1991, years before the first whistleblower

retaliation complaint was filed, to take a job in Bespondent’ s headquarterswhere sheis currently
employed asasenior level personnel security expert. TR 610 (Johnson). Inaddition, only oneof the
15 complaints currently before me, the April 10, 1997 complaint involving the February 21, 1990
“disgruntled employees’ memorandum, specifically alleges any acts of post-complaint retaliation
against Johnson. Nevertheless, Johnson did give testimony which | find relevant to the issue of
whether the Complainants have been subjected to a hostile and abusive work environment.

Johnson testified that after her transfer to the Respondent’s headquarters, she was assigned
to coordinate anational-level investigation on behalf of the Secretary of Energy into human radiation
experimentsduring the 1940sand 1950s. Shealso worked withtheaPresidential advisory committee
in compiling areport onthisissue, and she received asaward fromthe Secretary of Energy. TR 611-
12. She hasreceived two promotions since her transfer to Headquarters, and her performance has
been consistently rated as outstanding or highly successful. TR 642, 644.

Despite her successin Headquarters, Johnsontestified that shewould very muchliketo return
to Oak Ridge sinceit isher home. TR 612-13. She stated that she had recently applied for ajob as
the Director of the Safeguards and Security Division at Oak Ridge but was not interviewed for the
position even though she had made the best qualified list. TR 613. Wilken testified that he was the
selecting official for this position and that he and the other two members of the interview panel did
not interview Ms. Johnson because she was not on the list of the top ten applicants which had been
prepared by arating and ranking panel composed of DOE employees at the GS-15 level. TR 1499.

Assuming without deciding that Johnson has presented a prima facie case of unlawful
discrimination with respect to her application for the position of Director in the Safeguards and
Security Division, | find that the Respondent has met its burden of producing evidence that it had a
legitimate, nondiscriminatory reason for not interviewing or selecting Johnson, i.e., Johnson’ sfailure
to the make the list of the top ten applicants. Because the Respondent produced evidence that its
actionswere motivated by alegitimate, nondiscriminatory reason, the burden shifted back to Johnson
to prove by apreponderance of the evidence that the Respondent’ s proffered reason isincredibleand
congtituted pretext for discrimination. Overall v. Tennessee Valley AuthoritySDOL/OALJ
Reporter (HTML), ARB Nos. 98-111, 98-128, OALJ No. 1997-ERA-53 (ARB April 30, 2001) at
13. | find that Johnson has failed to carry this burden as the Complainants offered no evidence to
show that the Respondent’s stated reason for not interviewing Johnson is pretextual. That is, the
Complainants have not alleged, much less proved, that Johnson was on the list of the top ten
applicants or that inclusion of the top ten list was an irrelevant consideration in determining whether
to interview applicants. Accordingly, | conclude that the evidence does not establish that
Respondent’s failure to interview or select Johnson for the Director’s position constitutes either
prohibited retaliation for Johnson’ scomplaint filing activity or evidence of ahostile and abusivework
environment.

Johnson also testified that one of her responsibilities as a senior personnel security expert is
to participate as amember of inspection teams which visit DOE facilities throughout the country to
assess compliance with the DOE’ s security regulations. In this capacity, she has been a member of
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inspection teams for every DOE facility with two exceptions, ORO and the Hanford facility in
Washington. TR. 624. Johnson testified that in 1999 she was assigned by her director, Barbara
Stone, and associate director, John Hyndman, to a team that was scheduled to inspect ORO in
September 1999She stated that she knew about their “sensitivity” and did not expect to inspect the
personnel security operation at ORO, so she asked what she would inspecting and was told that she
would be inspecting program protection management. TR 627. Johnson testified that she then
traveled to Oak Ridge and attended an “in-briefing” where the members of the inspection team and

their points of contact at the facility are introduced to each other. During this meeting, Hyndman
introduced all of the team members, who stood up and raised their hands as their names were called,
except Johnson. TR 628-30 (Johnson). Johnson testified that she was “devastated” by being
overlooked, so shewent to Hyndman after the meeting and asked why she was not introduced as she
thought that she was going to be working on program protection management. TR 630. Hyndman

told her that shewould not be inspecting program protection management and instead would helping

the administrative team which provides clerical support for the inspection team. TR 631. Johnson
testified that Hyndman explained to her that “ because of the perception, because of the lawsuit, you

can't — you know, it wouldn’'t look good for you to inspect Oak Ridge Operations.” TR 626.
Johnson testified this was the first time that she had ever been assigned to the administrative team
during an inspection; TR 631, 635; and shetestified that her work during the ORO inspection mainly
involved clerical functionssuch asphotocopying, traveling to and fromthe Federal Expressofficeand
watching trucks entering a portal. TR 632. Johnson further testified that at one point during the
OROinspection, theteam needed extrahelp with personnel security, and another inspector wasflown
infrom Idaho, rather than placing Johnson back on theinspectionteam. TR 635-36. Johnson stated

that she was humiliated by being left off the team and that “it broke my heart to not be able to
inspect.” TR 634. Johnson testified that she subsequently was told by Glen Podonsky, the head of

the Headquarters security evaluation office, that she would never be assigned to work on an
ingpection of ORO as long as she remains involved in whistleblower litigation:

A. Weéll, we were in Rocky Flats not long ago, and my boss and | were talking
and he said, “Yes, that lawsuit” —

JUDGE SUTTON:  Who isyour boss?

THE WITNESS: Glen Podonsky. He' s our big boss. And we weretalking and
he said, “That lawsuit hinders you from doing a lot of things that you want to do.”
He said, “Y ou know, as long as you have that lawsuit, as long as Oak Ridge, you
know, that’s going on, the perception isthat, you know, you' re malcontents, you're
disgruntled employees, you' retroublemakers.” Hesaid, “All those things, they carry
forward.” He said, “Even though we know you're not like that, we can't take a
chance and send you down there.”
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TR 637-38. Johnson testified that this conversation took place in March 2000, and she said that
Podonsky hateased” her on other occasions about her DOL complaint, saying that she’ll never be

able to get back to oak Ridge as long as she has “that lawsuit”. TR 658-59. Neither Podonsky or
Hyndman testified at the hearing.

The Respondent asserts that these incidents are unrelated to Johnson's protected activities
because over four years had passed from the time when she filed her environmental whistleblower
retaliation complaint. Respondent’s Closing Argument at 6-7. It istrue that an extended period of
time between a complainant’s protected activity and an aleged adverse action militates against a
finding of acausal connection between the two, absent evidence to the contrary. Bonanno v. Stone
& Webster Engineering CorgJSDOL/OALJReporter (HTML), OALJNos. 95-ERA-54 and 96-
ERA-7 (ARB December 12, 1996) (passage of three years, with evidence of alack of animusonthe
part of the Respondents after the protected activity sufficient to convince the ARB that there was no
causal connection betweenthe protected activity and alleged adverse actions). Here, however, there
is evidence to the contrary. Johnson's credible and uncontradicted testimony regarding the
statements made by Hyndman and Podonsky bridgesthe temporal gap and providestherequisite link
between Johnson’ s protected complaint filing activity and the Respondent’ s decision to remove her
from any inspection duties during the ORO security inspection. The Respondent additionally cites
Johnson’ s testimony that it is critical that inspection reports be completely objective and defensible
as evidence that it had a legitimate, nondiscriminatory reason for removing Johnson from the
September 1999 inspection team because of Johnson's bias against ORO. Respondent’s Closing
Argument at 8-9. In the absence of any other credible evidence to support this defense, and in light
of the statements made by Hyndman and Podonsky, | find that a preponderance of the evidence
establishesthat the Respondent’ s proffered reasons are not believable. Accordingly, | conclude that
the Complainants have proved by a preponderance of the evidence that Johnson was removed from
inspection responsibilities during the ORO inspection because of her protected complaint filing
activities.

k. Alleged Discrimination Against Dennis McQuade

There remain for consideration several alegations of retaliation against McQuade which are
not barred by the doctrine of issue preclusion. While one might reasonably view these allegations as
moot because they predate McQuade's removal and are, therefore, beyond the reach of any
meaningful remedy in this proceeding, | have determined that they should be considered in view of
the important public interests underlying the employee protection provisions. See Passaic Valley
Sewerage Commissioners v. Department of Le@8# F.2d 474, 479 (3rd Cir. 1993) (quoting the
Supreme Court’sdecisonin NLRB v. Scrivened05 U.S. 117, 122-23 (1972) in holding that broad
protection of employee complaints under the environmental whistleblower protection statutes is
“necessary to prevent . . . channels of information from being dried up by employer intimidation of
prospective complainants and witnesses.”).
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In a complaint filed on August 24, 1995, McQuade alleges that the Respondent retaliated
against him by sending him a threatening letter on August 17, 1995. ALJX 1A. The letter in question
was issued in response to an August 14, 1995 telephone call which McQuade made to Wilken.
McQuade testified that he made this call because he was upset over hearing that Wilken had received
a$20,000.00 award at a time when he was suffering serious emotional and physical problems which
he attributed to the years of harassment and retaliation he had suffered at the hands of the
Respondent’s managers because he had raised concerns over security clearances. TR 428-36.

McQuade testified that Wilken returned his call and the following conversation occurred:

He called me back and said, “Dennis, thisis Dan. How are you doing?’ | said, “I'm
not doing to good and | blame it on you, you son-of-a-bitch.” And 1 told him, | said,
“I don't care what it takes or how long, until the die [sic] if it takes, I’'m going to
track you down and I’m going to kick your ass.” And | told himthat. And | heard
aclick and | said, “Are you recording this, Dan?" And hesaid, “Yes, | am.” And he
hung up.

TR 436, 520. Wilken'srecollection of the call is substantially the same:

But | did return his call and when | - when he answered the phone, | said, “Dennis,
thisis Dan Wilken. I'm returning your call. How are you?’ And his response was,
“How do | think you are” -- “How do you think | am, you silly son-of-a-bitch,” and
then launched into a tirade that went on for several minutes. Basicaly the key
elements of which, quoting, were “I’m going to fuck you up. I’ll get you. I'll find
you. I'll track you down and I'll get you and | will kick your ass.” And | had said
nothing at that time and then approximately a couple of minutesinto the conversation
he stopped and he said, “I suppose you're recording this.” And my response was, “I
am.” That wasit. And then he launched off into a continuing tirade which says, “I
don’'t care whether you' re recording it or not,” and finaly | just hung up the phone.

TR 1470-71. After Wilken hung up, McQuade testified that he realized that he had “stepped out of
bounds’, so he called the ORO Manager, James Hall, and left a message that “You can tell Dan
Wilken he has nothing to fear fromme. It wasreally areaction to themedication.” TR 437. Heaso
testified that he went to Hall’s office and said, “I’m not going to apologize to Wilken because he
never apologized to me for the way he treated me and | consider some of that treatment pretty
abusive.” Id. Hall then sent McQuade aletter dated August 17, 1995 whichin pertinent part states,

Neither thisofficenor Mr. Wilkenwishesto pursuelegal or administrativedisciplinary
action against you since you and your psychiatrist have indicated that you have a
psychological problemwhichyou areattempting to deal withthrough medication. Our
main concern is for your heath as well as the welfare and safety of all ORO
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employees, and we therefore encourage you to seek help from your psychiatrist and
offer you continued assistance through our Employee Assistance Program. You have
also discussed with Mr. William Phelps, Director, Safeguards and Security, your
desire to pursue a medical retirement based on your emotional/psychological
problems.

As | am sure you understand, although we have not taken action to suspend your
clearance at this time, we will be restricting your access until we are sure that your
problem has been treated effectively. You will require an escort for areas that require
a clearance and we will make appropriate accommodations for your work station
when you return to work.

Once again, We are very concerned for your health and will support your efforts to
be treated and pursue a medical retirement. However, we will not tolerate any future
threats stalking, or intimidation of any employees of the Oak Ridge Operations Office.
| am asking that the appropriate employees contact you to assist you with your
application for medical retirement. Meanwhile, | approve any continued leave you
require (annual, sick, or unpaid) while waiting for OPM to act on your application
assuming that it is accomplished within a reasonable time.

RX 40. McQuade alleges that this letter is threatening and amounts to continuing harassment and
retaliation for his protected activities. In evaluating this claim, it must be kept in mind that the
employee protection provisions are himtended to be used by employeesto shield themselvesfrom

the consequences of their own misconduct or failures.” Trimmer v. U.S. Dept. of Labalt74 F.3d

1098, 1104 (10th Cir. 1999), citing Kahn v. Secretary of Labo84 F.3d 271, 279 (7th Cir.1995)
(rgjecting a complainant’s “attempt to hide behind his protected activity as a means to evade
termination for non-discriminatory reasons’). While McQuade clearly engaged in protected activity

when he filed hiswhistleblower retaliation complaint, histhreat to physically harm Wilken is plainly
another matter. Since the Respondent’s August 17, 1995 letter addresses only McQuade’ s threats

and makes no reference whatsoever to anything even remotely related to McQuade's protected
activities, | find that the evidence does not establish that the Respondent unlawfully retaliated against
McQuade by issuing the August 17, 1995 letter.

McQuade further alleges in a complaint filed on October 13, 1995 that the Respondent
retaliated against him by sending apsychiatric report to Attorney Slavin on about September 15, 1995
through a hotel facsimile machine with no reasonable expectation of privacy. ALJX 1B. The
Complainants presented no evidence in support of this allegation, and they have not addressed it in
their closing argument. Accordingly, | conclude that there is insufficient evidence to establish that
this action constitutes either actionable retaliation or evidence of a hostile and abusive work
environment.

-52-



In a complaint filed on November 13, 1995, McQuade alleges that the Respondent retaliated

against him by issuing a reprimand on November 8, 1995. ALJX 1C. The Complainants presented
no evidence in support of this allegation, and they have not addressed it in their closing argument.
The record shows that the reprimand was issued in response to a handwritten request dated
September 29, 1995 which McQuade submitted tdrespondent’s Freedom of Information Act
(FOIA) Officer, seeking disclosure of information relating to the $20,000.00 award reportedly
received by Wilken. ALJX 1C, Attachment 2. In his request, McQuade described Wilken as
representing “everything antithetical to what a public servant should be” and questioned how Wilken
“could possibly be awarded additional taxpayer money as a reward for ‘screwing’ the American
taxpayer.” Id. (internal quotationsin original). In anotice of reprimand dated November 8, 1995
and issued by Rodney R. Nelson, the Respondent’s Assistant Manager for Defense Programs,
reprimanded M cQuadefor making“ highly irresponsibleand potentially defamatory written statements
against . . . Daniel Wilken” and warned that “any future such delinquencies, of this or any sort, will
lead to more severe disciplinary action up to and including removal.” ALJX 1C, Attachment 1.
Nelson also wrote that while McQuade was within his rights to inquire about Wilken's award, his
statements regarding Wilken's character were “insulting, demeaning, and without basis’ conveying
“an attitude of disrespect and contempt toward Mr. Wilken, with a clear objective of tarnishing his
reputation as an employee of the Federal Government.” 1d. By letter dated December 22, 1995,
James C. Hall, the ORO Manager, advised McQuade that the reprimand had been canceled and
removed from his official personnd file “in the spirit of the holiday season and the time for new
beginningsthat a New Y ear always provides.” RX 30. Hall'sletter concluded by urging McQuade
to contemplate the appropriateness of hisbehavior and to continue his medical treatment on aregular
basis. The record thus shows that the reprimand had a factual basis which appears unrelated to any
of McQuade's protected complaint filing activities. Under these circumstances, and noting the
Complainants' failureto prosecutethisalegation, | find that thereisinsufficient evidenceto establish
that this action constitutes either actionable retaliation or evidence of a hostile and abusive work
environment.

Although not alleged in any of their 15 complaints, the Complainants have raised additional
instances of alleged retaliation against McQuade: (1) compromising McQuade' s anonymity on a
survey which he completed in early 1996; (2) restricting McQuade's access to the ORO Federd
Building in April 1996 after McQuade and Warden appeared on local televison to discuss the
whistleblower retaliation complaints and personnel security clearance concerns; and tampering with
McQuade's telephone in April 1996 after McQuade and Warden appeared on local television.
Complainants Comprehensive Post-Hearing Brief at 61-67.

McQuade admitted to completing the anonymous survey and making a number of
inflammatory remarks which he now regrets. TR 441-44. In hisresponsesto the survey, McQuade
meade the following suggestions and comments:
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Do away with all of thisdiversity’ non-sense- it issimply abuzzword for preferential
treatment of blacks.

To fulfill AA and EEO quotas, substandard, unqualified blacks are hired in place of
more qualified whites. Many cannot spell ‘quality’ or ‘initiatives , yet they are given
OS performance appraisals + cash awards, e.g., Patricia Howse-Smith, Nettie
Hudson, Selicia Leonard.

Shoot the scumbags! [ Thisisfollowed by arrows pointing to the names of Wilken and
LaGrone].

CX 34 (internal quotationsin original). McQuade stated that he wrote these commentsonthe survey
becausethey represented hisassessment of ORO, which hedescribed asadysfunctional organization,
and he stated that he completed the survey questionnaire under an assurance of complete and total
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anonymity. TR 443. Despite these assurances, McQuade' s survey responses came to the attention
of Ware who recognized McQuade's handwriting and wrote the following in an April 16, 1996 to
Stephanie Grimes, who had interviewed McQuade in connection with his security clearance
investigation in December 1995:

Reference my letter to Edward McCallum dated November 21, 1995, in which |
requested adjudication of security case for Dennis J. McQuade.

Enclosed please find a copy of a survey which was sent in anonymously but bears a
striking resemblance to Mr. McQuade's handwriting. This information may be
significant as you evaluate information relative to his suitability to hold an access to
authorization. 1f you have any question[sic] pleasefed freeto [call] meat (423) 576-
0720.

TR 441-42; CX 34. On April 17, 1996, one day after Ware forwarded M cQuade' s survey responses
to Grimes and one day after McQuade and Warden made their appearance on local television,
McQuade' s accessto the ORO Federa Building was restricted by requiring Ware personally escort
him at al times. TR 459 (McQuade); CX 36-37. At McQuade's request, Robert Dempsey, the
Assistant Manager for Defense Programs, confirmed the access restrictions in amemorandum dated
April 22, 1996, stating that the restrictions were “intended to insure that a chance confrontation
between yourself and individuals with whom you have previoudly been in conflict will not occur.”
CX 38. At the hearing, Dempsey testified that the accessrestrictions were implemented to minimize
the chance Mr. McQuade might have encounterswith Wilken or Rufus Smith. TR 1696. McQuade
testified that although he had confrontationswith Smith about five yearsearlier and with Wilkenwhen
he made hisill-advised telephone call on September 14, 1995, he had subsequent contact with both
individuals without incident. TR 450-55. On cross-examination, the Complainants counsel asked
Dempsey to assume that there had been no subsequent conflicts between McQuade, Smith and
Wilken, and Dempsey candidly admitted that, based on those assumptions, it would be “wacky” and
a“little odd” to restrict McQuade' s accessto prevent any future conflicts.” TR 1690-94. Based on
thistestimony elicited from Dempsey and the absence of any reference in Dempsey’ s April 22, 1996
memorandumto McQuade’ ssurvey responses, the Complainant’ sarguethat the Respondent’ sstated
reason for restricting McQuade’ s access, to prevent future conflicts, must be false and that the red
reason must be McQuade's appearance on the local televison broadcast. Complainants
Comprehensive Post-Hearing Brief at 61-66. This argument ignores a critical fact, namely, Ware's

discovery of McQuade' ssurvey responseson April 16, 1996 which contain specific violent statements
directed at Smith and Wilken. Indeed, in today’s climate of heightened employer concern over
incidents of workplace violence, the Respondent had little choice but to take some action to protect
itsemployees. And, contrary to the Complainants' argumentsin their reply brief, | find it significant
that the Respondent did not alter Warden's access to the Federal Building even though he appeared
with McQuade on the sametelevision broadcast. After consideration of all of the relevant facts, and
noting the employee protection provisions do not shield employees from the consequences of their
own misconduct, | find that the Respondent has shown that it has a legitimate, nondiscriminatory
reasonfor restricting McQuade' s Federal Building accessand that the Complainants have not carried
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their burden of proving by a preponderance of the evidence tHaégbendent’ sreasonisapretext
for unlawful discrimination.

Regarding the alleged tampering with his telephone, McQuade testified that he placed a call
from his office telephone on April 17, 1996 to Frank Juan, another ORO employee, and Juan invited
him to watch a tape that Juan had made of McQuade's televison appearance. Shortly thereafter,
M cQuade was contacted by Diane Patterson who told him that she was upset because she had found
the entire M cQuade-Juan telephone conversation recorded on her voicemail. TR 445-47 (McQuade,
686-87 (Patterson). McQuade testified that he then went to Ware's office where he reported the
incident to Ware and Dempsey. Ware reportedly looked at him as though he had “three heads’ and
asked if he could listen to the recorded telephone call. McQuade further testified that Ware never
cameto listen, but two Safeguardsand Security employees, Carolyn Fuller and Pat Belland, did come
along with “two guysfrom Y-12 . . . expertsin what they call technical security countermeasures .
. . they sweep for bugs and probably plant sometoo, if the truth be known.” TR 444-45. McQuade
stated that the Y-12 security countermeasure experts checked his telephone and ran “alittle sweep”
but could not find anything out of the ordinary. TR 445.

Belland, who testified for the Complainants regarding the March 9, 2000 Safeguards and
Security Division meeting, was also questioned regarding his investigation into the M cQuade-Juan
telephone conversation being recorded on Patterson’s voice mail. Belland testified that he had
previously investigated McQuade' s concerns that someone was eavesdropping on his telephone
conversations but found no evidence. TR 864-65. Regarding the recording of the McQuade-Juan
conversation, Belland testified that his investigation revealed an unusual situation with a newly-
installed PBX switch which he was able to duplicate on his own telephone:

And the situation was this— and | was able to duplicate it on my own phone after |
got thereport. And that is, if you wereto pick up —if you wereto call person A and
you let it ring and you knew it was getting to the third or fourth ring, whichwould get
it into voice mail, and you said, “Oh well, instead of calling person A, I'll call person
B”, and you hit the thing and just let it go, it was almost like conferencing. Like if
you hit the flash button instead of the hang-up button, and the PBX read that as a
flash hook rather than a hang-up and then would conference you into the — the next
person you called would then be — you’ d be on athree-way conference between the
voice mail you just left, you intended to leave, bu didn’t, and the next person you
caled. So any conversation that you would have with person B would then be
recorded on the voice mail of the person A that you though you had disconnected
from. And this was a fault that was later corrected in the software of the PBX
program

TR 866. The Complainants offered no rebuttal evidence, and | find on the basis of Belland’ sentirely
credible testimony that it is more likely than not that McQuade himself, with the assistance of the
PBX switching software, inadvertently recorded his telephone conversation with Juan, rather than
being the victim of any surreptitious and discriminatory attempt to monitor his telephone calls.

E. Conclusion
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Based on the foregoing findings, | conclude that, with the exception of the allegations
involving Complainant McQuade, the Complainants have established by a preponderance of the
evidence that the Respondent has violated the employee protection provisions of the CAA, SDWA,
SWDA and CERCA, as implemented at 29 C.F.R, 824.2, by discriminatorily subjecting the
Complainantsto a hostile work environment because they engaged in protected activity in filing and
prosecuting their environmental whistleblower retaliation complaints. The elements of proof in a
hostile work environment case are:

(2) the plaintiff suffered discrimination because of his or her protected activity;
(2) the discrimination was pervasive and regular;
(3) the discrimination detrimentally affected the plaintiff;

(4) the discrimination would have detrimentally affected a reasonable person of the same
protected class in that position; and

(5) the existence of respondeat superidrability.

Varnadore v. Oak Ridge National Laboratori€sSDOL/OALJ Reporter (HTML), OALJ Nos.
1992-CAA-2, 1992-CAA-5 and 1993-CAA-1 (Sec'y January 26, 1996) at 49. The Complainants
satisfy the first element as | have found that they suffered repeated discrimination because of their
protected activities. With regard to the second element, | note that the discrimination against the
Complainantshas persisted over afive-year period sincethey filed their first complaintsin 1995. This
discrimination has consisted of more than insults and ridicule; it has involved multiple, specific acts
of retaliation against Byrum, Warden and Johnson which materially affected their working conditions
whichwere clearly sufficient to “detract from employees work performance, discourage employees
fromremaining onthejob, or keep themfromadvancing intheir careers.” Harris v. Forklift Systems
510 U.S. 17, 22 (1993). The Respondent argues that Johnson's allegations of a hostile work
environment must fail because she has not worked at ORO since 1991 and because the evidence
shows that she has been promoted and rewarded in her Headquarters position while experiencing no
more than afew isolated, “teasing” comments about her protected activity from one management
official. Respondent’s Closing Argument at 10-12. The record doesindeed suggest that Johnson's
work environment in DOE Headquartersisfar from hostile. However, the record aso convincingly
shows that the environment at ORO has been consistently hostile toward Johnson because of her
whistleblower retaliation complaints. Since the evidence establishes that Johnson in her current
position still has contact with ORO and suffers discrimination affecting her terms and conditions of
employment when her dutiesinvolveinteractionwith ORO, and since Podonsky’ sstatementsindicate
that this discriminatory treatment will continue as long as Johnson is involved in protected activity,
I conclude that Johnson, like Byrum and Warden, has established that she has suffered pervasive and
regular discrimination at ORO. With regard to the third and fourth elements, Byrum, Warden and
Johnson &l convincingly testified that they have been detrimentaly affected by the Respondent’s
discriminatory treatment. They have been deprived of opportunitiesto do work they enjoyed; they
havefelt threatened by the hogtility of the Respondent’ smanagerstoward their protected activity; and
they have effectively been converted into workplace pariahs. None of the Complainants is unduly
sensitive, and the testimony from several of their peers that they reacted to the Respondent’s
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expressions of hostility in the same manner as the Complainants is powerful evidence that any
reasonable person of the same protected class would be detrimentally affectedeggdhdent’s
discrimination. Accordingly, | conclude the Respondent’ s discrimination detrimentally affected the
Complainants and would have detrimentally affected areasonable person of the same protected class

inthat position. Finally, I concludethat the element of respondeat superidiability hasbeen satisfied

as the Respondent has not disputed that the individuals responsible for the discriminatory acts were
employed as supervisors and agents.

F. The Remedy

The Complainants seek compensatory damages, full litigation expenses and affirmative relief
inthe form of a cease and desist order as well as exemplary damages for the Respondent’ s unethical
conduct. Complainants Post-Hearing Brief at 86-96. Under the whistleblower provisions of the
environmental acts, a successful complainant is entitled to affirmative action to abate the violation,
including reinstatement to his former position, back pay, costs and attorney fees. Jonesv. EG & G
Defense Materials, InclUSDOL/OALJ Reporter (HTML) ARB. No. 97-129, OALJ No. 1995-
CAA-3 (ARB September 29, 1998) at 18; 42 U.S.C. 87622(b)(2)(B) (CAA). In addition,
compensatory damages may be awarded under the CAA, 42 U.S.C. 887622(b)(2)(B), and exemplary
damages, where appropriate, are expressly authorized under the SDWA. 42 U.S.C. 8300j-

9(i)(2)(B)(ii).
1. Abatement of the Violations

To remedy the Respondent’ sviolations, | will order that the Respondent ceaseand desist from
discriminating against any of the Complainants with regard to any and all terms, conditions and
privileges of employment because they engaged in activities protected under 29 C.F.R. §24.2. In
addition, I will order that Kenneth Warden’s detail and reassignment to the Directives Management
Branch be rescinded and that he be reinstated to his former position in the Personnel Security and
Assurance Branch. | will also order the Respondent to rescind the June 28, 1999 Notice of Verbal
Reprimand issued to Commie Byrum and expunge from its records any and all memoranda or other
referencesto thisaction. McMahan v. California Water Quality Control Board, San Diego Region,
USDOL/OALJ Reporter (HTML), OALJ No. 1990-WPC-1 (Sec’'y July 16, 1993) at 4. | will also
order the Respondent to post copies of the final order in this matter in the cafeteria at the ORO
Federal Building and at least one other conspicuous place accessible to employees in the ORO
Personnel Security and Assurance Branch for a period of 90 days. Smith v. Esicorp, Inc.

USDOL/OALJ Reporter, ARB No. 97-065, OALJNo. 1993-ERA-16 (ARB August 27, 1998) at 7.
2. Compensatory Damages
The Complainants seek compensatory damages for emotional and physical harm which they
attributeto the Respondent’ sunlawful discrimination. The ARB hasprovided thefollowing guidance
regarding awards of compensatory damages for the type of harm alegedly suffered by the
Complainants:

Althoughthetestimony of health professionalsmay strengthenthe casefor entitlement
to compensatory damages, it is not required. Busche v. Burke&49 F.2d 509, 519
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n.12 (7th Cir. 1981 )cert. denied, Burkee v. Buscd®4U.S. 897 (198%)Thomas

v. Arizona Public Service C&Case No. 89-ERA-19, Sec. Final Dec. and Ord., Sept.

17, 1993, slip op. at 27-28. All that is required is that the complainant "show that he
experienced mental and emotional distress and that the wrongful discharge caused the
mental and emotional distres&lackburn v. Martin 982 F.2d 125, 131 (4th Cir.
1992),citing Carey v. Piphyst35 U.S. 247, 263-64 and n.20 (1978).

Nor is testimony from family members always necessary for entitlement to
compensatory damages. In another case involving a complainants loss of a job in his
long standing profession, the Board ordered substantial compensatory damages based
solely upon the testimony of the complainant concerning his embarrassment about
seeking a new job, his emotional turmoil, and his panicked response to being unable
to pay his debtsCreekmore, supraslip op. at 24-25see alsoCrow v. Noble
Roman’s, Inc. Case No. 95-CAA-08, Sec. Final Dec. and Ord., slip op. at 4
(complainant’s testimony sufficient to establish entitlement to compensatory damages).

Jones v. EG & G Defense Materials, IndSDOL/OALJ Reporter (HTML) ARB. No. 97-129,
OALJ No. 1995-CAA-3 (September 29, 1998) at 22-28e also Hobby V. Georgia Power Co.
USDOL/OALJ Reporter (HTML) ARB. No. 98-166, OALJ No. 1990-ERA-30 (ARB February 9,
2001) at 30-31

Complainant Byrum testified that he suffers from acid reflux disease which required a surgical
procedure in 1995 to rebuild his esophagus. TR 134; CX 13. He testified that his doctor has related
this condition to retaliation and stress and recommended that he get out of DOE. As a result of the
Respondent’ sretaliation, Byrum stated that he has been hurt and feels that he has no career left, and
he testified that he has even begun to question his abilities. TR 134-35. In aletter dated July 13,

2000, Dean R. Conley, M.D., Byrum' streating gestroenterologist, reported that Byrum has suffered
for many yearsfromintermittent episodesof gastritiswhich are occasionally severe enough to require
hospitalization. He further stated, “ Thereislittle question in my mind that many of his gastritisand
peptic flare-ups have been related to work stress, and that work stress from time to time has
significantly impacted his overal health, particularly from a gastrointestina standpoint.” CX 46.
Although the medical evidence showsthat Byrum' s gastrointestinal problems existed before he first
engaged in activity protected under the environmental statutes, | find that his credible testimony and
Dr. Conley’ sreport establishes that his preexisting condition has been aggravated by work-related
stress, including the stress caused by the Respondent’ s repeated acts of unlawful retaliation because
Byrum engaged in protected activities. In Joneswhere the complainant had been unlawfully fired
and suffered significant financial hardship, the ARB upheld an award of $50,000.00 in compensatory
damagesfor the complainant’ s pain and suffering as comparableto awardsin similar cases. Id. at 23.
Byrum was not fired, there is no evidence that he has suffered any financial hardship which might
have aggravated his emotional stress. Nevertheless, the evidence establishes that he has suffered
significant pain and suffering, at least a portion of which isattributable to the Respondent’ s unlawful
retaiation. Accordingly, | find that compensatory damages in the amount of $25,000.00 are

appropriate.
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Complainant Warden has been diagnosed with work-related major depression, severe
occupational stress, irritable bowel syndrome and gastro-esophageal reflux disease. Extensive office
notes from his treating physician, Michael A. Fisher, M.D., are in evidence and directly relate
Warden's stress and depression during 1996 and 1997 to his reassignment out of the Personnel
Security Branch. CX 30. The medical records also show that Warden has received ongoing
psychotherapy since 1995. 1d. Warden credibly testified that the Respondent’s retaliation has
changed him as a person and ruined his career. TR 303-10. Based on this credible and
uncontradicted evidence, | find that Warden's psychological and physical problems were at least
aggravated by the Respondent’ sunlawful retaliation. Considering the severity of hisproblems, | find
that compensatory damagesin the amount of $50,000.00 are warranted. Warden also introduced a
bill from his treating psychologist, Charles S. Jones, Ph.D., which shows an outstanding balance of
$353.77 after medical insurance payments. Accordingly, this unpaid balance will be added to
Warden's compensatory damage award.

Complainant Johnson testified at trial that she experiences*“stomach problems’ and feelsthat
she haslost career opportunities due to the Respondent’ sretaliation. TR 637-42. She also credibly
testified that shesuffered significant embarrassment and humiliation when shewasdemoted to clerical
dutiesduring the September 1999 ORO inspection. TR 634-36. Based upon her credibletestimony,
| find that Johnson is also entitled to an award of $2,500.00 in compensatory damages.

3. Exemplary Damages

The Complainants seek exemplary damagesin light of the Respondent’ s misconduct at trial.
Awardsof exemplary damages serve as punishment for wanton or reckless conduct and to deter such
conduct inthefuture. Johnson v. Old Dominion SecuritySDOL/OALJReporter (HTML), OALJ
Nos. 86-CAA-3,4,5(Sec’'y May 29, 1991) at 16. The decision whether to award punitive damages
involvesa“discretionary moral judgment”; Smith v. Wadel61 U.S. 30, 52 (1983); Silkwood v. Kerr-
McGee Corp 769 F.2d 1451, 1461 (10th Cir. 1985); and the ARB has declined to make exemplary
damage awards if the purposes of the statute can be served without resort to punitive measures.
Jonesat 23 n.20; White v. The Osage Tribal CoundilSDOL/OALJReporter (HTML), OALJNo.
95-SDW-1 (ARB August 8, 1997) at 10. In this case, the matter of the Respondent’s attempted
spoliation of evidence appears to have been an isolated transgression, and | find that exemplary
damages are not necessary to effectuate the purposes of the employee protection provisions of the
environmental statutes.

4. Litigation Expenses

Counsel to the Complainants shall have 30 days from the date of this recommended decision
and order to submit a detailed petition for an award of attorney fees and costs, and the Respondent
shall have 30 days from the date any such petition isfiled to submit any objections.
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V. Recommended Order

(1) The complaints filed on August 24, 1995, October 13, 1995, November 13, 1995, January
3, 1996, December 16, 1996, March 28, 1997, April 12, 1997 and June 13, 1997, alleging retaliation
against Dennis McQuade, are dismissed.

(2) The Respondent, Department of Energy, Oak Ridge Operations Cease and desist any and
all discrimination against the Complainants in any manner with respect to their compensation, terms,
conditions or privileges of employment because of activities protected under 29 C.F.R. 24.2.

(3) The Respondent, Department of Energy, Oak Ridge Operations, shall rescind Kenneth
Warden's detail and reassignment to the Directives Management Branch and reinstate Mr. Warden
to hisformer position in the Personnel Security and Assurance Branch.

(4) The Respondent, Department of Energy, Oak Ridge Operations, shall rescind the June 28,
1999 Notice of Verbal Reprimand issued to Commie Byrum and expunge from its records any and
all memoranda or other referencesto this action.

(5) The Respondent, Department of Energy, Oak Ridge Operations, shall pay to Commie
Byrum compensatory damages in the amount of $25,000.00.

(6) The Respondent, Department of Energy, Oak Ridge Operations, shall pay to Kenneth
Warden compensatory damages in the amount of $50,353.77.

(7) The Respondent, Department of Energy, Oak Ridge Operations, shall pay to Virginia
Johnson compensatory damages in the amount of $2,500.00.

(8) The Respondent, Department of Energy, Oak Ridge Operations, shall post copies of the
final order in this matter in the cafeteria at the ORO Federal Building and at least one other
conspicuous place accessible to employeesin the ORO Personnel Security and Assurance Branch for
aperiod of 90 days.

(9) The Respondent, Department of Energy, Oak Ridge Operations, shal pay the
Complainants' attorney fees and costs in the amount to be assessed in a supplemental decision and
order.
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A

DANIEL F. SUTTON
Administrative Law Judge

Boston, Massachusetts

NOTICE: This Recommended Decision and Order will automatically become the final order of the
Secretary unless pursuant to 29 C.F.R. §24.8, a petition for review is timely filed with the
Administrative Review Board, United States Department of Labor, Room S-4309, Frances Perkins
Building, 200 Constitution Avenue, NW, Washington, DC 20210. Such a petition for review must

be received by the Administrative Review Board within ten business days of the date of this
Recommended Decision and Order, and shall be served on all partiesand on the Chief Administrative

Law Judge. 29 C.F.R. 88 24.8 and 24.9, as amended by 63 Fed. Reg. 6614 (1998).
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